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CURRENT TOPICS. 


Tue Supreme Court of Missouri, during 
the present term, in State v. Willis, decided a 
question of great interest to criminal lawyers. 
The defendant had been convicted of grand 
larceny, the crime being committed prior to, 
but the trial not occurring until after an act 
went into effect changing what had been be- 
fore known as grand larceny into petit larceny 
and altering the punishment. It was held 
that although an ex post facto law changing the 
punishment after the commission of an offense 
can not have any retrospective operation, yet 
such a law, dispensing with some separable 
portions of punishment, is in mitigation, and, 
therefore, not unconstitutional. An ex post 
facto law is said to be one ‘‘ which renders an 
act punishable in a manner in which it was 
not punishable when committed.’’ ‘‘ Laws, 
however, which mitigate the character or pun- 
ishment of a crime already committed may 
not fall within the prohibition, for they are in 
favor of the citizen.’’ 2 Story on Const., § 
1345, and cases cited. There has been great 
diversity of opinion as to what in this connec- 
tion constitutes mitigation. In Texas, it has 
been held not to ‘‘ mitigate’’ the punishment, 
where for the death penalty was substituted 
the infliction of stripes, and this upon the 
ground of the peculiarly degrading character 
of the latter method of punishment. Herter v. 
State, 7 Tex. 69. On the other hand, in 
South Carolina, where the punishment, death, 
was before final judgment changed to fine, 
whipping and imprisonment, the new law was 
applied in passing sentence. State v. Wil- 
liams, 2 Rich. 418. In Indiana, the law in 
force punished perjury by not exceeding one 
hundred stripes. In a certain case, before 
trial the punishment was changed to impris- 
onment in the penitentiary, not exceeding 
seven years, Strong v. State, 1 Blackf. 193; 
and this last act was held applicable and not 
obnoxious to constitutional objeetions. This 
decision has, however, met with criticism from 
Mr. Bishop. 1 Bish. Cr. L., § 219; Cooley, 
Cons. Lim. 267. See, also, Hastings v. Peo- 
ple, 22 N. Y. 217; Shepherd v. People, 25 
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N.Y 406; Ratzky v. People, 29 N. Y. 124; 
Knickler v. People, 5 Park Cr. Rep. 212. 








In English v. Ozburn, 5 Rep. 205, decided 
by the Supreme Court of Georgia, a rule nisi 
to foreclose a mortgage on realty was served 
on defendant January 2, 1877. The next 
term of the superior court met April 2, 1877. 
The Code, § 3962, requires service of the 
rule nisi to be made three months before the 
first day of the next term of court. The trial 
court held that the three months had not 
elapsed, and set aside the judgment of fore- 
closure. On appeal this decision was reversed, 
Jackson, J., saying: In Jones v. Smith, 28 
Ga. 41, the rule to count the first day was 
made applicable to months. That case was on 
the statute which required certiorari to be sued 
out within six months ‘‘from and after’’ the 
trial. In Pugh et ux. v. Duke of Leeds, 2 
Cowper, 714, Lord Mansfield discusses the 
doctrine at length, and decides that the first day 
will be counted always in private writings when 
so counting it will effectuate and not destroy 
the deeds of the parties; that no such tech- 
nical and foolish distinctions as between the 
meaning of ‘‘ from the date ’’ and ‘‘ from the 
day of the date,’’ that had obtained in some 
of the old cases, should be made, but common 
sense should be applied to ascertain the inten- 
tion of the parties and get at the justice of 
the case. In that case, he construed the 
words ‘‘ from the day of the date’’ to include 
the day of the date in counting when the 
lease should begin. 1 Chit. Practice, 766- 
775; 2 Ib. 69; 9 B. & Cross. 603. So here, 
we think, the statute should be construed so 
as to carry out the intention of the legislature, 
as gathered from the entire code, and do jus- 
tice under the law, fairly construed, to the 
parties. From the first of one month to the 
first of the next month, in common language 
and common sense, is always one month; and 
to count from the second of one month to the 
second of the next does not vary the length 
of time—it is a month still. So from Janu- 
ary Ist to April Ist is three months, and it 
can make no difference if the count be from 
January 2d to April 2d. If the party was 
served on January 2d (fractions of days not 
being counted in such cases), he was, in con- 
templation of law, served at day-break, or 
rather, perhaps, the first minute after twelve 
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o’clock of the night before; and he had three 
calendar months up to day-break of April 2d, 
or the first minute after twelve o’clock of the 
night before. Defendant had all of February 
and March, thirty days in January, with one 
in April to stand for the 31st of January, 
making three full months. The rule is simple: 
In such cases the first day is to be counted, 
and from the first or second, or any other day 
of the month, to the corresponding day of any 
succeeding month, will be computed one, two 
or three full months, as the case may be. 





A statute of Oregon, similar in this respect 
to those of other states as to the service of 
process upon absentees, declares that when 
service cannot be personally made, and the 
defendant, after due diligence, cannot be 
found within the state, and ‘‘that fact appears, 
by affidavit, to the satisfaction of the court or 
judge thereof, and it, in like manner, appears 
that a cause of action exists against the de- 
fendant, or that he is a proper party to an ac- 
tion relating to real property in the state, such 
‘court or judge may grant an order that the 
service be made by publication of summons 
* * * when the defendant is not a resi- 
dent of the state but has property therein and 
the court has jurisdiction of the subject of the 
action ’’—the order to designate a newspaper 
of the county where the action is commenced 
in which the publication shall be made—and 
that proof of such publication shall be ‘‘ the 
affidavit of the printer, or his foreman, or his 
principal clerk.’’ In Pennoyer v. Neff,, re- 
cently decided by the Supreme Court of the 
United States, the court in construing this 
statute hold that defects in the affidavit for 
the order can only be taken advantage of 
on appeal or by some other direct proceeding, 
and cannot be urged to impeach the judgment 
collaterally ; and that the provision as to proof 
of the publication is satisfied when the affi- 
davit is made by the editor of the paper. The 
term printer, the court said, is there used not 
to indicate the person who sets up the type; 
he does not usually have a foreman or clerks ; 
it is rather used as synonymous with pub- 
lisher. The Supreme court of New York so 


held in one case, observing that, for the pur- 
pose of making the required proof, publishers 
were ‘‘within the spirit of the statute ;’’ Bunce 
And following this 


v. Reid, 16 Barb. 350. 





ruling the Supreme Court of California held 
that an affidavit made by a ‘‘ publisher and 
proprietor’’ was sufficient ; Sharp v. Daugney, 
33 Cal. 512. The term editor, as used when 
the statute of New York was passed, from 
which the Oregon law is borrowed, usually in- 
cluded not only the person who wrote or select- 
ed the articles for publication, but the person 
who published the paper or put it in circula- 
tion. Webster, in an early edition of his dic- 
tionary, gives as one of the definitions of an 
editor, a person ‘‘who superintends the publi- 
cation of a newspaper.’’ It is principally 
since that time that the business of an editor 
has been separated from that of a publisher 
and printer, and has become an independent 
profession. 





In American Trust Society v. Atwater, 30 
Ohio St. 77, the Supreme Court Commission 
of Ohio held that a bequest of a certain fund to 
trustees, to apply it ‘‘ for the interest of reli- 
gion, and for the advancement of the kingdom 
of Christ in the world, as follows,’’ naming 
certain religious societies, is not void for un- 
certainty. In Chamberlain v. Stearns, 111 
Mass. 267, a devise for ‘‘ benevolent ’’ pur- 
poses was held void, because too general in its 
meaning. In Holland v. Peck, 2 Iredell Eq. 
255, executors were directed to ‘‘ pay over and 
deliver, for the benefit of the Methodist Epis- 
copal Church in America,’’ the sum of $5,000, 
“* to be disposed of by conference, or the differ- 
ent members composing the same, as they shall 
in their godly wisdom judge will be most ex- 
pedient or beneficial for the increase or pros- 
perity of the gospel.’’ It was held: ‘‘ The 
object of the bequest being of so indefinite a 
nature that the court can not determine how it 
should be employed, the same is void.’’ In 
Wisconsin the statute with regard to trusts to 
uses, provides that the trust must be ‘‘ fully 
expressed and clearly defined on the face of 
the instrument creating it,’’ which is merely 
declaratory of the existing law on the subject. 
In that state the case of Ruth v. Oberbrunner, 
40 Wis. 238, holds that a devise of land to A. 
& B., ‘*to hold the same in trust for the use 
and benefit of the Order of St. Dominican 
and St. Catharine’s Female Academy, and for 
no other purpose,’’ can not be sustained for 
want of certainty. In Heiss, Ex’: v. Murphy, 
40 Wis. 276, a will devising the property ‘‘ to 
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the Roman Catholic orphans ’’ of a certain dio- 
cese, with a further provision appointing the 
Roman Catholic Bishop executor, and giving 
him *‘ power to sell the above property and use 
the proceeds for the benefit of the Roman 
Catholic orphans,’’ was held void for uncer- 
tainty in the description of the beneficiaries, 
the class not being sufficiently defined, and no 
way being provided for selecting the individual 
beneficiaries from any class. See also Beek- 
man v. Bowser, 23 N. Y. 298; Grimes, ex’r. 
v. Harmon, 35 Ind. 198; Holmes v. Mead, 52 
N. Y. 332. 


—_—— 
_ 





OF THE NATURE AND PROPERTIES OF 
DOWER. I. 





We can all agree with Mr. Washburn that 
this peculiar interest ‘‘is unlike any other 
known to the law.’’ It has different proper- 
ties and incidents, according to the position 
occupied by the possessor of it. In fact, on 
examination, we shall find that, upon the death 
of her husband, the properties of the right con- 
summate are as different from those of the 
right inchoate, as widow from wife—are gov- 
erned by different rules—are, in fact, two sep- 
arate and distinct rights, though existing in 
the same person. This being for the present 
assumed, the most natural method of ap- 
proaching the subject is to commence with the 
period when the right first springs up in the 
person of the wife—from its inception, to trace 
it as it passes through its inchoate, imperfect 
and contingent state, until, becoming consum- 
mate or absolute by the death of the husband, 
it finally culminates in an actual vested estate 
in posession 

As might be expected from its character, it 
is most usually treated as a species of incum- 
brance upon the husband’s estate, of such a 
highly inconvenient nature that the ingenuity 
of conveyancers was taxed to devise means 
whereby it might be disposed of, as being an 
obstruction to a ready sale of the husband’s 
property. The interest is one, the conse- 
quences of the possession of which are rather 
incongruous; the complete enjoyment of the 
right depending, not only upon her surviving 
her husband, but also upon her avoidance of 
certain acts, the commission of which would 
bar or extinguish her right; such as adultery 
and elopement or detinue of charters. Her 
interest can therefore hardly be said to be the 








subject of absolute property, since such or 
the like acts will not work a forfeiture of other 
interests in land. Depending as it does upon 
all these conditions, we can hardly expect to 
find traces of dealings with it as a distinct 
species of property; though our inability to 
discover them, even on account of their non- 
existence, will not alone justify the inference 
that it might not of itself have been the sub- 
ject of bargain and property, had creditors or 
purchasers chosen to traffic for such a preca- 
rious right. These remarks will apply more 
particularly to the inchoate right ; since the in- | 
terest possessed by the widow, between the 
husband’s death and the assignment of dower, 
partakes, as will be seen, more of the nature 
of a right of action than aught else. 

The right to dower, then, arises first upon 
the completion of the marriage contract. 
Many eminent judges (not least among whom 
is Sir Joseph Jekyll) have striven to prove 
that it is a moral right or obligation, and so 
recognizable per se by courts of equity. In 
Banks v. Sutton, 2 P. Wms. 702-3, Sir Joseph 
Jekyll said: ‘*The relation of husband and 
wife, as it is the nearest, so is it the earliest, 
and therefore the wife is the proper object of 
the care and kindness of the husband; the 
husband is bound, by the law of God and man 
to provide for her during his life; and after 
his death the moral obligation is not at an end, 
but he ought to take care of her provision 
during her own life. * * Thus is the wife 
said to have a moral right to dower.’’ The 
fallacy of this view is apparent. The right to 
dower is not a natural but an adventitious 
right, owing its existence to the positive en- 
actments of municipal law. To hold that there 
is a continuing moral or natural obligation on 
the part of the husband to make provision for 
his wife against the time of his decease, out 
of property unapplied therefor by act inter 
wivos, is to concede to man the moral and nat- 
ural right to dispose of his property after his 
death. To assert the truth of this, is to fly 
in the face of facts long ago admitted to exist 
—is to assert the inutility of the statutes con- 
ferring on property-holders the power to de- 
vise their real estate. Again, the pursuit of 
this argument will lead us to an absurdity. It 
presupposes the omission of every man to pro- 
vide for his wife after his death. And the 
law, recognizing a moral obligation, assigns 
the dower without reference to an actual ex- 
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isting contract between the husband and wife. 
The contract therefore (ifany there be) is an 
implied one, existing solely in gremio legis. 
But this is a conclusion at variance with the 
proposition above laid down, and if our reas- 
oning be correct, the enunciation must be 
wrong. Such a proposition is also at variance 
with the course pursued by the courts, with 
regard to those cases where a husband has 
provided for the widow by will, but has not 
declared the devise to be in lieu of dower. It 
is well settled in the court in which the above 
named learned judge presided, that this does 
not debar her from claiming her dower as well 
as the devise. Now if there was a moral ob- 
ligation to provide for the wife, has not the 
husband fulfilled his contract by making a will 
in her favor? Inorder to uphold the propo- 
sition of Sir Joseph Jekyll, we must deny the 
dower to the widow where provision is made 
for her by will. The further ludicrous con- 
clusion must also be arrived at, if the assump- 
tion of the existence of the moral obligation 
has the effect ascribed to it by the learned 
judge, namely, that there is also a moral ob- 
ligation in every married man to become the 
possessor of land. Stocks and other personal 
property will not, according to the reasoning 
of Sir Joseph Jekyll, answer the purpose. 
The husband acquits himself of his moral ob- 
ligation only by the subjection of his real es- 
tate to the carving-knife of a court of equity, 
by means of which one-third is sliced off to 
satisfy the moral right of the wife. While we 
can not dispute the existence ofa moral or nat- 
ural obligation on the part of the man to make 
a provision for his wife in her state of widow- 
hood, we must refer the practical application 
of the principle to some head of municipal 
law, founded it is true upon natural justice, 
but of such a nature as to be capable of en- 
forcement. ‘Civilized nations omit from 
their laws that which is purely religious, and 
only adopt the moral principle so far as it is 
deemed necessary to protect the rights of per- 
sons and to preserve the community.’’ (Mu- 
nicipal Law and its relations to the Constitution 
of Man. By R. S. Guernsey, of the New York 
Bar.) While the interest can not be said to 
be the object of a contract, either expressed 
or implied, but rather supplies the want of 
One, it yet arises out of contract, inasmuch 
as it is one of the natural and inevitable con- 
sequences of the marriage contract, and must 








be so contemplated in every such contract. 
‘*The law.’’ says Mr. Parke in his treatise on 
Dower, ‘‘contemplating the consequences of 
that contract, by its own silent opera- 
tion, raises a provision for the wife in 
the event of her surviving, independent of 
and without reference to the agreement of 
the parties.”’ p. 132. That it is a right or 
interest of itself can not well be disputed, 
notwithstanding the conditions surrounding 
it. We find that it has been made the subject 
of barter for a provision by jointure. To 
every contract Story mentions as requisite, 
besides the contracting parties, ‘‘ 3d, a thing 
to be contracted for.’’ On Contracts, 5th Edn., 
p- 1, note 1. In acontract for a jointure, 
then, the subject-matter is the right to dower 
—not a consummated estate, but a contingent 
right—a possibility—not here treated as an 
incumbrance on a sale or purchase of a hus- 
band’s estate, but as a distinct species of 
property. 
Toronto, Canada. E. Dovetas ARMouR. 
(To be continued.) 








CONSTITUTIONAL LAW--IMPAIRING OBLI- 
GATION OF CONTRACTS. 





STATE EX REL. BLOOMSTEIN v. SNEED. 





Supreme Court of the United States, October Term, 


1. SUBSTITUTION OF ONE REMEDY FOR ANOTHER NOT 
UNCONSTITUTIONAL—CASE IN JUDGMENT.—Plaintiff 
held bank bills which, under the law, as he claimed, 
were payable for taxes to the state. In 1872 he ten- 
dered them to the collector for taxes, and they were 
refused. At that time he had aright to enforce his 
claim by mandamus, but a statute passed by the state 
legislature, in 1873, took away that remedy, and provi- 
ded that he might pay his tax under protest, and bring 
action therefor against the collector, and if successful, 
the comproller should reimburse him out of the state 
treasury. Held, that the statute was constitutional 
and valid. 

2. IN MODES OF PROCEEDING AND ForMS to enforce 
a contract, a state legislature has the control and may 
enlarge, limit or alter them, provided that it does not 
deny a remedy, or so embarrass it with conditions and 
restrictions as seriously to impair the value of the right. 


In error to the Supreme Court of the state of 
Tennessee, 

Mr. Justice Hunt delivered the opinion of the 
(ourt: 

In the month of May, 1874, the relator presented 
his petition to the circuit court, sitting at Nash- 
ville, in which he stated that he was the owner of 
the real and personal estate therein mentioned, 
which was assessed for state taxes in the year 1872, 
to the amount of $132.60; that he tendered 
to the defendant, who was collector of taxes for 
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Davidson County, in payment of said taxes, the 
amount thereof in “‘funds receivable by law for such 
purposes,’’ the collector refused to receive the 
same, but issued a warrant to his deputy to collect 
the amount claimed; that he has ever since been 
ready to make such payment. and now brings said 
funds into court to abide the action with respect 
thereto; that said funds consist of $2.60 in legal- 
tender currency of the United States, and $130 
in bills of the Bank of Tennessee; that the bills 
tendered were originally made payable in gold or 
silver coin, and were embraced within the 12th 
section of the act chartering said bank. He 
prayed for an alternative writ of mandamus to 
compel the collector to receive the said bills in 
payment of such taxes, or to show cause to the 
contrary. 

To this writ the defendant in answer showed ten 
causes why the writ should not issue, among 
which were the following, viz.: 

1. That such suit is expressly prohibited by the 
act of the general assembly of the state, passed 
February 21, 1873, ch. 13, § 2. 

2. That such suit is prohibited by the act, ch. 
44, of the same year. 

3. That the receipt of such notes in payment of 
taxes was prohibited by the constitution of the 
state of Tennessee, of 1865. 

4, That no such action lay at common law to 
enforce action by an officer in defiance of the leg- 
islative command. 

8. That the notes were issued in aid of the late 
war against the United States. 

At the same term the petition was dismissed, 
and the relief prayed for refused. An appeal was 
thereupon taken to the Supreme Court of the state 
of Tennessee, in which court, on the 26th of May, 
1875, the judgment of the court below was af- 
firmed, and the petition was dismissed. It is from 
this judgment that the writ of error to this court 
is brought. 

The bank in question was chartered in the year 
1838, and its charter contained, as its twelfth sec- 
tion, the following provision: 

§12. ‘‘Be it enacted, that the bills or notes of the 
said corporation originally made payable, or which 
shall have become payable, on demand, in gold or 
silver coin, shall be receivable at the treasury, and 
by all tax collectors and other public officers, in 
all payments for taxes, or other moneys due to the 
state.” 

The judgment of the supreme court declared 
that the present proceeding was, virtually, a suit 
against the state, and that it was not maintainable 
prior to the act of 1855, which act was carried in- 
to the code as section 2,807. By this act it was 
provided, that suits might be brought against the 
state ‘“‘under the same rules and regulations that 
govern actions between private persons,” and that 
process commencing the same might be served 
upon the attorney-general of the several districts. 
This act was repealed in 1865, many years before 
the commencement of this proceeding, and again, 
in 1873, by the acts presently to be mentioned. 
We have in the present action a decision of the 





supreme court of the state upon its own statutes 
and modes of proceeding, to the effect, Ist, that a 
writ of mandamus, in a case like the present, is a 
proceeding against the state; and, 2d, that it 
cannot be sustained in this case. 

On the 28th of February, 1873, the legislature of 
Tennessee enacted, -‘that no court has, or shall 
hereafter have, any power, jurisdiction or au- 
thority to entertain any suit against the state, or 
against any officer of the state, acting by author- 
ity of the state, with a view to reach the state, its 
treasury funds or property, and all such suits now 
pending, or hereafter brought, shall be dismissed 
as to the state or such officer, on motion, plea, or 
demurrer of the law officer of the state, or counsel 
employed by the state.” 

On the 21st of March, 1873, it enacted a section, 
‘*that in all cases in which an officer, charged by 
law with the collection of revenue due the state, 
shall institute any proceeding, or take any steps 
for the collection of the same, alleged or claimed 
to be due by said officer, from any citizen, the 
party against whom the proceeding or step is tak- 
en, shall, if he conceives the same to be unjust, or 
illegal, or against any statute or clause of thecon- 
stitution of the the state, pay the same under pro- 
test, and upon his making said payment, the of- 
ficer or collector shall pay such revenue into the 
state treasury, giving notice at the time of pay— 
ment to the comptroller that the same was paid 
under protest, and the party paying said revenue 
may, at any time within thirty days after making 
said payment, and not longer thereafter, sue the 
said officer, having collected said sum, for the re- 
covery thereof. And the same may be tried in 
any court having the jurisdiction of the amount 
and parties. And if it be determined that the same 
was wrongfully collected, as not being due from 
said party to the state, for any reason going to the 
merits of the same, then the court trying the case 
may certify of record that the same was wrongful- 
ly paid and ought to be refunded, and thereupon 
the comptroller shall issue his warrant for the 
same, which shall be paid in preference to other 
claims on the treasury.” 

Section 2 provides, “that there shall be no other 
remedy, in any case of the collection of revenue, 
or attempt to collect revenue illegally, or attempt 
to collect revenue in funds only receivable by said 
officer under the law, the same being other or diff- 
erent funds than such as the tax-payer may ten- 
der, or claim the right to pay, than that above 
provided; and no writ for the prevention of the 
collection of any revenue claimed, or to hinder or 
delay the collection of the same, shall in any wise, 
either injunction, supersedeas, prohibition, or any 
other writ or process whatever. But in all cases 
in which, for any reason, any person shall claim 
that the tax so collected was wrongfully or ille- 
gally collected, the remedy for said party shall be 
as above previded, and in no other manner.”’ 

The act of March 25, 1873, (see act of 1873) 
provides, ‘*that the several tax collectors shall 
receive, in discharge of the taxes and other 
dues to the state, bank notes of the Bank of Ten- 
nessee, known as the old issue, warrants on the 
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treasury legally outstanding, gold, silver, national 
bank notes, and nothing else.”’ 

It is said that the acts of 1873, to which reference 
is made, are laws impairing the obligation of the 
contract contained in the twelfth section of the 
bank charter. This is done, it is said, not by a 
direct infraction of the obligation, but by placing 
such impediments and obstructions in the way of 
its enforcement, by so impairing the remedies, as 
practically to render the obligation of no value. 
This is the only point in the case involving a ques- 
tion of federal jurisdiction, and the only one that 
it is necessary for us to consider. The question 
discussed by Mr. Justice Swayne, in Walker v. 
Whitehead, 16 Wall. 317, of the preservation of 
the laws in existence at the time of the making of 
the contract is not before us. The claim is of a 
subsequent injury to the contract. 

There are, no doubt, many cases holding that 
the remedy may be so much impaired as to affect 
the obligation of the contract. In the case of 
Webster v. Rose, 6 Heiskell, 93, a stay-law was 
decided to be unconstitutional. In Blair v. Wil- 
liams, 4 Littell, 35 (Ky.), the same was held of a 
law extending the time of a replevin beyond that 
in existence when the contract was made. In 
Maloney v. Fortune, 14 Iowa, 417, and in Cargill v. 
Power, 1 Mich., 369, an extention of time for the 
redemption of a pre-existing mortgage was held 
to be unconstitutional. In Willard v. Longstreet, 
2 Doug., 172 Mich., a law forbidding the sale of 
property on execution for less than two-thirds of 
its appraised value, was held to be unconstitu- 
tional as to pre-existing contracts. In Walker v. 
Whitehead, supra,it is said ‘‘ nothing is more ma- 
terial to the obligation of a contract than the 
means of its enforcement. The ideas of validity 
and remedy are inseparable, and both are parts of 
the obligation which is guaranteed by the Consti- 
tution against impairment.’’ We do not assume to 
pass upon the accuracy of the decisions in all the 
cases above referred to. They are the authorities 
quoted to sustain the plaintiff's theory, and they 
might easily be enlarged. 

On the other hand, our own reports and the state 
reports are full of cases holding that the legisla- 
ture may alter and modify the remedy te enforce 
a contract without impairing its obligation. The 
case of Sturges v. Crowninshield, 4 Wheat. 122, 
is among the first of the class where the questiun 
arose upon the abolition of the right of imprison- 
ment of the debtor as a means of compelling pay- 
ment of his debt. Mason v. Haile, 12 Wheat. 378, 
was a case of the same class. Mr. Justice Thomp- 
son says: ‘“‘ Imprisonment of the debtor * * * 
may be allowed as a means of inducing him to 
perform his contract. But a state may refuse to 
inflict this punishment * * and leave the con- 
tract in full force. Imprisonment is no part of the 
contract, and simply to release the prisoner does 
not impair its obligation.” 

On the general subject, and for numerous illus- 
trations, reference is made in the following cases, 
which it is not necessary to examine in detail: 
Bronson v. Kinzie, 1 How. 311; Von Hoffman v. 
City of Quincy, 4 Wall. 535; Bruce v. Schuyler, 9 








Til. 253, e¢ seg.,in each of which a large num- 
ber of cases is collected. 

If a particular form of proceeding is prohibited, 
and another is left or is provided which affords an 
effective and reasonable mode of enforcing the 
right, though less convenient than the former one, 
the obligation of the contract is not impaired. 
Bronson v. Kinzie, supra; 3 Greenl’s Cor. Pa., 
Huntzuger v. Broch; Evans v. Montgomery, 4 
Watts & S. 218; Read v. Frankfort Bk., 23 Maine 
318. The rule seems to be that in modes of 
proceeding and forms to enforce the contract, the 
legislature has the control and may enlarge, limit, 
or alter them; provided, that it does not deny a 
remedy or so embarrass it with conditions and re- 
strictions as seriously to impair the value of the 
right. Bronson v. Kinzie, supra. 

If we assume that, prior to 1873, the relator had 
authority to prosecute his claim against the state 
by mandamus, and that by the statutes of that 
year the further use of that form was prohibited to 
him, the question remains whether an effectual 
remedy was left to him, or provided for him. We 
think the regulation of the statute gave him an 
abundant means of enforcing such right as he 
possessed. It provided that he might pay his 
claim to the collector under protest, giving notice 
thereof to the comptroller of the treasury; that at 
any time within thirty days thereafter he might 
sue the officer making the collection; that the 
case should be tried by any court having jurisdic- 
tion, and if found in favor of the plaintiff on the 
merits, the court should certify that the same was 
wrongfully paid and ought to be refunded, and 
the comptroller should thereupon issue his war- 
rants therefor, which should be paid in preference 
to other claims on the treasury. 

This remedy is simple and effective. A suit at law 
to recover money unlawfully exacted is as speedy, 
as easily tried, and less complicated than a pro- 
ceeding by mandamus. Every attorney knows how 
to carry on the former, while many would be 
embarrassed by the forms of the latter. Provi- 
sion is also made for prompt payment of the 
amount by the state if judgment is rendered 
against the officer on the merits. 

We are not cited to any statutes authorizing 
suits to be brought against a state directly, and we 
know of none. In aspecial and limited class of 
cases the United States permits itself to be sued in 
the court of claims, but such is not the general 
rule. In revenue cases, whether arising upon its in- 
ternal revenue laws, or those providing for the col- 
lection of duties upon foreign imports, it adopts 
the rule prescribed by the state of Tennessee. It 
requires the contestant to pay the amount as fixed 
by the government, and gives him power to sue the 
collector, and in such suit to test the legality of the 
tax. There is nothing illegal or even harsh in this. 
It is a wise and reasonable precaution for the se- 
curity of the government. No government could 
exist that permitted the collection of its revenues 
to be delayed by every litigious man, or every em- 
barrassed man, to whom delay was more import- 
ant than the payment of costs. 

We think there is no ground for the assertion 
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that a speedy and effective remedy is not provided 
to enforce the claims set up by the plaintiff. This 
is the only question properly before us, and we 
are of the opinion that it presents no ground for 
reversing the judgment of the court below. 

The other important questions discussed in the 
opinion of the court below and argued by the 
counsel itis not necessary here to examine; they 
do not arise at this time. 

Judgment affirmed. 


- 
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PRACTICE IN FEDERAL COURTS. 








SANFORD v. TOWN OF PORTSMOUTH. 





United States Circuit Court, Eastern District of 
Michigan, November 26, 1877. 
Before Hon. H. B. Brown, District Judge. 

1. FEDERAL CoURTS — PRACTICE — REV. STATS., 
Src. 914 CONSTRUED.— Sec. 914 of the Revised Stat- 
utes, adopting the practice, pleadings, and forms and 
modes of proceeding, applies to such as are estab- 
lished by the statutes of the several states, and does not 
include modes of procedure established by judicial 
construction of common law remedies. 

2. DECISIONS OF THE SUPREME COURT of a state 
that mandamus is the only proper remedy upon munic- 
ipal bonds, are not binding upon the federal courts. 

3. WHETHER SEC. 914 extends to the practice pre- 
scribed by rules of the state court of general applica- 
tions, guere. 


On demurrer to a plea to the jurisdiction. 

This was an action of assumpsit upon certain 
interest warrants or coupons annexed to bonds is- 
sued by the Town of Portsmouth, to aid in the con- 
struction of a’plank road; defendant pleaded to 
the jurisdiction, on the ground that assumpsit 
would not lie, mandamus being the only proper 
remedy. Plaintiff demurred. 

Mr. Atkinson, for plaintiff; Mr. Freeman, for de- 
fendant. 

Brown, J.: 

As the point was not raised by counsel, it is not 
necessary here to decide whether a plea to the 
jurisdiction is a proper mode of taking advantage 
of a defect apparent upon the face of the declara- 
tion, where the form of the remedy only is in 
question. That assumpsit is a proper action upon 
securities of this kind is settled, at least so far as 
the federal courts are concerned, by the case of 
The Town of Queensbury v. Culver, 19 Wall. 83, 
92; see, also, Heine v. The Albany Levee Com- 
missioners; Ib., 655, 657. While the question has 
not been directly decided elsewhere, there is a 
multitude of cases in the recent volumes of the 
supreme court reports, where assumpsit or debt 
has been brought upon municipal obligations 
of this description, in which the court.has im- 
pliedly recognized these actions as the proper 
remedy. 

I:is equally well settled, that a wit of manda- 
maus will not lie in such cases in the federal courts 
until after judgment has been obtained. The 
circuit courts have no power to issue writs of man- 
damus by way of original proceeding, or where 





such writ is neither necessary nor ancillary to a 
jurisdiction already acquired. Bath County v. 
Amy, 13 Wall. 244. Further discussion on these 
propositions is concluded by the opinions above 
cited. 

It is insisted, however, that, under the practice 
of this state, as established by the supreme court, 
assumpsit will not lie, and that under the act of 
1872, adopting ‘‘ the practice, pleadings, forms and 
modes of proceeding ’’ of the state courts, this 
construction is obligatory upon this court. The 
supreme court of this state seems to have adopted 
the view that mandamus is the only proper remedy 
where the liabiliiy of the corporation is fixed and 
the amount of the debt liquidated and adjusted. 
The question was first directly passed upon in Mara- 
thon v. Oregon, 8 Mich. 372, in which, after a divi- 
sion of a township, the town boards met and deter- 
mined the amount of indebtedness to be paid by the 
new township. It was held by a majority of the court 
that the amount being fixed and liquidated against 
the new township, which it was the duty of its 
town board to allow, mandamus was a proper 
remedy in an action against the township to re- 
cover the amount of the demand. The decision 
Was put partly, at least, upon the ground that 
by law no execution can be issued against a town- 
ship, and that as a judgment would be useless, the 
amount of the debt being already ascertained, a 
town ought not to be put to the useless expense of 
a judgment by default of its officers, and the credi- 
tor ought not to be put to delay or a double pur- 
suit. There was a strong dissenting opinion in 
this case by Mr. Justice Christiancy. In the case 
of The Township of Dayton v. Rounds, 27 Mich. 
82, the same principle was extended to bonds au- 
thorizing the payment of bounties to volunteers, 
and it was stated to be the settled practice of the 
state that a remedy by action was improper in 
such a case. It was again affirmed in the case of 
McArthur v. The Township of Duncan, 34 Mich. 
27, in which mandamus was held to be the only 
proper remedy to enforce the payment of orders 
regularly drawn by the highway commissioners on 
the township treasurer, the duty of the township 
authorities to raise the necessary funds and to 
make payment being just as necessary, upon the 
presentation of such orders, as it would be after 
judgment. 

Assuming that the supreme court would adhere 
to the principle if the question arose upon coupons 
of this character, it only remains to consider 
whether such construction falls within the scope of 
the act of 1872 as a “ pravtice or mode of proceed- 
ing ’’ existing in the courts of record of this state, 
within the meaning of this act. Iam clearly of 
the opinion it does not, for the following reasons: 

1. I think the practice pleadings, and forms 
and modes of proceeding in civil causes, men- 
tioned in section 914, extend to those established 
by the statutes of the state, and do not include 
modes of procedure, established by judicial con- 
struction of common law remedies. Wherever gen- 
eral principles of law are. involved, the federal 
courts may exercise an independent judgment. 
By the judiciary act of 1789, Rev. Stat., sec. 721, 
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“< the laws of the several states * * * shall be 
regarded as rules of decision in trials at common 
law in the courts of the United States; °’ but it has 
never been held in construing this section, that the 
judicial decisions of the several states upon ques- 
tions of general law, were obligatory upon the 
federal courts. We are bound by the constitutions 
and laws of the several states, and by the construc- 
tion given to such constitutions and laws by the 
courts of the state. It has also been held that we 
are bound by the decisions of state courts so far as 
they establish rules of law affecting the title to 
lands, or principles which have become a settled 
rule of property, but no farther. Swift v. Tyson, 
16 Pet. 1; Boyce v. Tabb, 18 Wall. 646; Delmas v. 
The Insurance Company, 14 Wall. 661; Lane v. 
* Vick, 3 How. 464. We had occasion to apply this 
construction at the last term of this court, where 
the question arose as to the liability of a city for 
injuries received from a defective sidewalk. We 
then held the municipality liable, following the 
decisions of the supreme court, although the su- 
preme court of the state had held such liability 
did not exist. The Supreme Court of the United 
States also held, in pumerous early cases, that sec. 
721, above quoted, did not extend to the proced- 
ure or practice of the federal courts. Robinson v. 
Campbell, 3 Wheat. 212; Wayman v. Southard, 10 
Wheat. 1. It was to remedy what was considered 
a defect in this particular, that the act of 1872 was 
passed; and I think the same construction should 
be given to it. The opinion of the supreme court 
of the state, that mandamus is the only proper 
remedy, being simply the enunciation of a general 
principle of law, running counter to the decisions 
of the Supreme Court of the United States upon 
the same subject, is not binding upon this court. 
See Savings Bank v. United States, 19 Wall. 227. 
Whether the act of 1872 may not also extend to the 
rules established by the supreme court of the state, 
of general application to the common law courts 
of the state, we are not called upon to decide. It 
would seem, however, that sections 914, adopting 
the state practice, and 918, authorizing the circuit 
courts to regulate their own practice, being con- 
temporaneous acts, should be construed together. 
This would confine section 914 to the practice es- 
tablished by state statutes, leaving the federal 
courts still at liberty to adopt any rules not incon- 
sistent therewith. 

2. We are required, by the act of 1872, above 
quoted, R. S., Sec. 914, to conform our practice, 
pleadings and forms and modes of proceeding 
only ‘“‘as near as may be,” to those of the state 
courts, or, as the supreme court has expressed it, 
as near as may be “ practicable.”” This leaves the 
act, to a certain extent, mandatory or directory, 
and vests in this court a limited discretion to re- 
ject methods of procedure which are inconsistent 
with the established and well recognized usages 
of the federal courts. As observed. by the supreme 
court, in the Indianapolis R. R. Co. v. Horst, 93 
U. 8. 301, ‘* this indefiniteness may have been sug- 
gested by a purpose. It devolved upon the judges 
to be affected the duty of construing and decid- 
ing. and gave them the power to reject, as con- 





gress undoubtedly expected they would do, any 
subordinate provision in such state statutes which, 
in their judgment, would unwisely encumber the 
administration of the law, or tend to defeat the 
ends of justice, in their tribunals.”? This discre- 
tion has actually been exercised in a number of 
cases. In Nudd v. Burrows, 91 U. S. 426, it was 
held that the practice act of Illinois, which pro- 
vided that the court should instruct the jury only 
as to the law, and that they should, on their re- 
tirement, take the written instructions of the 
court, and return them with their verdict, was not 
binding upon the federal courts sitting in that 
state. It was said that the personal conduct and 
administration of the judge, in the discharge of 
his particular functions, was neither practice, 
pleading, nor a form or mode of proceeding, within 
the meaning of the section. So in the Indianapo- 
lis R. R. Co. v. Horst, 93 U.S. 291, a motion to 
instruct the jury to find specially upon particular 
questions of fact involved in the issue, in event 
they should find a general verdict, was refused, 
and the court held that such refusal was right, 
notwithstanding a statute of the state requiring 
the court to submit particular questions to the 
jury, when requested sotodo. So in Beardsley v. 
Littell, 4 Cent. L. J. 270, Judge Blatchford held 
that the provision of the New York code of pro- 
cedure, for the examination of witnesses before 
trial, did not apply to the federal courts. See also 
Fulton v. Gilmore, 2 Cin. Law Bulletin, 305. 

It is scarcely necessary to say that a con- 
struction which would oust this court of jurisdic- 
tion over a very large class of cases, is not a 
‘‘practicable conformance” with the mode of 
procedure in the state courts, within the mean- 
ing given to this section by the supreme court. 

The plea to jurisdiction is therefore overruled. 


— 
—_ 


CONSTITUTIONAL LAW — DOUBLE DAM- 
AGES. 








ATCHISON & NEBRASKA R. R. v. BATY. 





Supreme Court of Nebraska, October Term, 1877. 


HON. GEORGE B. LAKE, Chief Justice. 


** DANIEL GANTT 
“ SaMUEL M AXWELL, } Associate Justices. 


That part of the statute of June 22, 1867, which gives 
to the owner of live stock “double the value of his 
property injured, killed or destroyed” ona railroad 
track, in case the same is not paid within thirty days 
after demand therefor is made twpon the company, is 
unconstitutional and void. f 


GANTT, J., delivered the opinion of the court: 


In this cause, one question only is raised for de- 
termination by this court, and that is this: 
Whether that part of the statute of June 22d, 
1867, which gives to the owner of live stock 
“ double the value of his property injured, killed, 
or destroyed,’’ on a railroad track, in case the 
same is not paid within thirty days after demand 
therefor is made upon the company, is ‘* the law 
the land.”’ 


This question is one of importance. It involves 
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an inquiry into the individual rights of property— 
the inquiry whether the title to the same can be 
divested without the assent of the owner, and the 
question of legislative power over such authority. 

The term right in civil society is defined to mean 
that which a man is entitled to have, or to do, or 
to receive from others, within the hmits prescribed 
by law. But what is the law in regard to private 
property? In a historical examination of the 
question, we find that man, in the rudest state of 
nature, was not without some notion of exclusive 
property, and that jurists in every age, as civiliza- 
tion advanced, have maintained that what a man 
has obtained by the honest exertion of his own 
mind, or his own hand, is, by natural right, his 
own property. Indeed, it may be said that the 
protection of this right is the main security to the 
enjoyment of life. Burlamaqui (Politic C.3 § 15), 
*¢ defines natural liberty as the right which nature 
gives to all mankind of disposing of their persons 
and property, after the manner they may judge 
most consonant to their happiness, on condition 
of their acting within the limits of the law of na- 
ture, and so as not to interfere with an equal ex- 
ercise of the same rights by other men; ”’ and, 
therefore, it has been justly said that ‘‘ absolute 
rights of individuals may be resolved into the 
right of personal security—the right of personal 
liberty—and the right to acquire and enjoy prop- 
erty. These rights have been justly considered, 
and frequently declared by the people of this 
country to be natural, inherent and unalienable.” 
Potter’s Dwarris, ch. 13, p. 429. 

Cooley (Com. Lim. 358), says, that ‘ the right 
of private propefty is a sacred right,’’ not intro- 
duced as the result of concessions, constitutional 
compacts, etc., but it is a fundamental law. 

Then, if experience can be taken as the gu Je 
and expediency as the test in solving the problem 
of government, it may be laid down as an axiom, 
that in every advanced step of mankind, from the 
rudest state of nature to the more polished and 
refined civilization, the one leading purpose of 
the functions of government, as applied in each 
step to a higher civilization, was to secure, in 
greater degree, the natural rights of each indi- 
vidual in the social compact; and, therefore, in 
all the changes of government, whether by con- 
stitution or otherwise, this ancient law of individ- 
ual right was the sacred shield of protection to 
life, liberty and property. It is a fundamental 
principle lying beneath azd behind all edicts, con- 
stitutions and statutory law, and has become an 
established maxim in the doctrine of the common 
law. 

Webster says that “ written constitutions sanc- 
tify and confirm great principles, but the latter are 
prior in existence to the former.’’ 2 Webster's 
Works, 392. Hence, it may be said with great 
propriety, that a constitution ‘*‘ measures the pow- 
ers of the rulers, but it does not measure the rights 
of the governed,” so that it is not the origin of 
rights, nor the fountain of law, but it is the 
‘*¢ framework of the political government, and nec- 
essarily based upon the pre-existing condition of 
laws, rights, habits and modes of thought.’’ Cooley 





Con. Lim. 37; The People v. Hurlburt, 24 Mich. 
107. 

The design of the constitution, then, is to pro- 
tect the absolute rights of individuals, as well as 
to establish the framework of the political gov- 
ernment and define its limitations, wherefore it is 
called the supreme law of the land. It is neverthe- 
less true that, under the police regulations of civil 
society, property may be regulated so as to protect 
others from the injury in the use of it. The 
maxim is ‘‘ sic utere tuo ut alienum non ledas ; and, 
therefore, however absolute and unqualified may 
be the title of the owner of private property, he 
holds it under the implied liability that his use of 
it shall not be injurious to others, nor to the 
rights of the community ; but this does not infringe 
the right or title to property. 

The common law right of property is secured 
by our constitution. It declares that *‘ no person 
shall be deprived of life, liberty or property, 
without due process of law.’ The terms ‘* due 
process of law ” and *‘ the law of the land,’’—one 
of the other of which is found in all constitutions. 
of the states—are said to mean the same thing, 
and it is quite clear that they are indifferently 
used in constitutions for the same purpose. ‘They 
are said to refer to a pre-existing rule of conduct, 
and designed to exclude arbitrary power from 
every branch of the government. State v. Doh- 
erty, 60 Me. 509; Norman v. Heist, 5 W. & S.; 
The State v. Simmons, 2 Spear, 767. Hence, these 
terms do not mean merely a legislative enactment, 
for *“‘if they did every restriction upon the leg- 
islative authority would be at once abrogated. 
For what more can the citizen suffer than to be 
taken, imprisoned, disseized of his freehold, lib- 
erties and privileges; be outlawed, exiled and de- 
stroyed, and be deprived of his property, his liberty 
and his life, without crime. Yet, all this he may 
suffer, if an act of the assembly simply pronounc- 
ing these penalties upon particular persons, or a 
particular class of persons, be, in itself, a law of 
the land, within the sense of the constitution.”’ 
Hoke vy. Henderson, 2 Dev. 15. 

Webster interprets these terms to mean “ that 
every citizen shall hold life, liberty, property and 
immunities under the protection of the general 
rules which govern society. Everything which 
may pass under the form of an enactment is not 
therefore to be considered as the law of the land,”’ 
and, he says, of these words, * acts directly trans- 
ferring one man’s estate to another, legislative 
judgments, decrees and forfeitures, in every pos- 
sible form, would be the law of the land. There 
would be no general permanent law for the courts 
to administer, or even to live under. The admin- 
istration of justice would be an empty form, an 
idle ceremony. Judges would sit to execute leg- 
islative judgments and decrees, and not to declare 
the law, or administer the justice of the country.” 
5 Webster’s Works, 487; State v. Doherty, 60 Me. 
509; James’ Heirs v. Perry, 11 Mass. 404; Lane v. 
Dorman, 3 Scam. 240-1; Commonwealth v. Byrne, 
20 Gratt. 165; Bank of Columbia v. O’Keley, 
4 Wheat. 243. 

It is, however, true that subject to the qualified 
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negative of the governor, the legislature possesses 
all the legislative power of the state; but as it is 
said, in Taylor v. Botter,4 Hill, 144: ** Under 
our system of government, the legislature is not 
supreme. Itis only one of the organs of abso- 
lute sovereignty which resides in the whole body 
of the people,’’ and, therefore, as the ‘ security 
of life, liberty and property lay at the foundation 
of the civil compact, to say that the grant of leg- 
islative power included the right to attack private 
property would be equivalent to saying that the 
pecple had delegated to their servants the power 
of defeating one of the great ends for which gov- 
ernment was established.’’ Smith’s Const. Law, 
484. This one great end of government is the 
protection of the absolute rights of individuals— 
the life, liberty and property of each citizen of 
the state, : 

Now, from a review of the law in respect to 
private property and the limitations of the consti- 
tution, it seems clear that, when a legislative act 
interferes with the title to the property of a citi- 
zen, or with his enjoyment or disposal of such 
property, and such act is called in question as un- 
constitutional and void, its authority and binding 
force must be tested by the fundamental princi- 
ples, in respect to the rights of private property, 
the constitutional limitations and the maxims of 
the common law which constitute the basis of our 
system of laws; and it also seems clear that, from 
the earliest history of civil society down through 
all ages, one of the leading functions of govern- 
ment has been to protect life, liberty and private 
property of the individual as sacred. 

Then, upon what principle or theory can these 
absolute rights of individuals be infringed or 
affected by legislative act, or the title to private 
property be divested and be appropriated by the 
government without the assent of the owner? 
The answer to the question is that, when de- 
manded by the public exigencies, private property 
may be taken, either by right of eminent domain, 
or by way of taxation, and this modification of the 
law of natural right becomes an absolute neces- 
sity in the maintenence and administration of 
the government; but in exchange for this sacrifice 
of property, the individual receives the protection 
and security guaranteed to him by the govern- 
ment; and when property is taken by right of 
eminent domain, it is said to be ‘‘an universal 
and permanent proposition, in every way well 
regulated and properly administered government, 
whether embodied in a constitution or not, that 
private property can not be taken for strictly pri- 
vate purposes at all, nor for public, without just 
compensation.”? The People v. Morris, 13 Wend, 
328. 

And, again, in the administration of criminal 
jurisprudence, the government takes private prop- 
erty, by way of fine or forfeiture upon the convic- 
tion of certain crimes, and this exception to the 
general rule seems to rest rather upon the princi- 
ple, that the penalty which must otherwise have 
failen upon the person is redeemed or ransomed 
by this pecuniary fine, according to the ancient 
maxim, ‘‘ qui non habet in aere luat in corpore,”’ 





and, therefore, in the Superior Courts of England, 
fines were frequently denominated ransoms. 
Broom & Hadley’s Com. 630. 

The above seems to be the only instance in 
which the government justly has the right to di- 
vest title to the property of the citizen, and, there- 
fore, it may be stated as an established maxim in 
the polity of the state, that the legislative author- 
ity can not reach the life, liberty or property of 
the individual, except where he is convicted of 
crime, or where the sacrifice of his property is de- 
manded by a just regard for the public welfare. 
Taylor v. Porter, 4 Hill, 145; Wilkinson v. Leland, 
2 Peters, 658. 

Again, it seems clear that the statute in ques- 
tion is incompatible with another provision of the 
constitution. It will not be pretended that the 
act was intended to define a statutory criminal 
offense. Still it is impossible to regard the excess 
beyond the value of the property in any other 
light than a penalty, not resting in contract, but a 
penalty or fine for the purpose of punishment; 
but this penalty or fine is by the statute given to 
the party claiming damages for the accidental loss 
of his property, and, hence, the act must come in 
conflict with that provision of the constitution 
which declares that ‘ all fines and penalties,” etc., 
‘** shall be appropriated exclusively to the use and 
support of common schools.”’ 

The statute seems to be obnoxious to another 
just rule in the administrative policy of the gov- 
ernment. It may be considered a well settled 
rule, in respect to the operation of the laws, that 
corporate companies and natural persons are 
placed precisely upon the same gfound; and “ this 
is the true ground and the only ome upon which 
equal rights and just liabilities and duties can be 
fairly based.’” Now, the statute in question is 
partial. It applies to one class only; but it is 
said that the law-makers ‘‘ are to govern by pro- 
mulgated, established laws, not to be varied in 
particular cases, but to have one rule for the rich 
and poor, for the favorite at court and the coun- 
tryman at plough,” and this rule is said to be 
* a maxim in constitutional law, and by it we may 
test the authority and binding force of legislative 
enactments.’’ Cooley Const. Lim. 392. 

In Walley’s Heirs vy. Kentucky, 2 Yerg. 554, it 
is held that ‘‘the rights of every individual must 
stand or fall together by thesame rule or law that 
governs every member of the body politic, or the 
land under similar circumstances; and every pri- 
vate or partial law which directly proposes to de- 
stroy or affect individual rights, or does the same 
thing by aftording remedies leading to similar 
consequences, is unconstitutional and void.” 

Hence, ‘ that is not legislation which prescribes 
arule contrary to the general law, and orders it 
to be enforced. Such power assimilates itself 
more closely to despotic rule than any other at- 
tribute of government.’’ Erwine’s Appeal, 16 Pa. 
St. 266. 

If, however, the legislature has authority by 
enactment to declare that for an injury of the 
kind in question the injured party shall be en- 
titled to receive ‘‘ double the value” of the prop- 
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erty injured, then, does not the authority imply 
the power in the legislature to make i: a hundred 
times the value of the property; and the excess 
beyond the damages sustained, whatever it may 
be, is so much property taken from one person 
and given to another. If this legislative power 
exists, in respect to the case under consideration, 


why shall it not upon the same principle apply to. 


simple debt; and, therefore, if upon demand by 
the creditor, the debtor fails to pay within a cer- 
tain time, he may by legislative decree be com- 
pelled to pay double, treble, or a hundred times 
the amount of the debt, according as the legis- 
lature may decree by legislative enactment. And 
whatever the object of such legislation may be, it 
eventuates in a decree taking property from one 
man and giving it to another; but such legisla- 
tion is repugnant to the fundamental principles of 
individual rights, the maxims of the common law, 
and the constitutional limitations, and, therefore, 
it can not be * the law of the land.’’ Bay City & 
Sag. R. R. Co. v. Austin, 21 Mich. 401; Lewis v. 
Webb, 3 Greenl. 326, 330; Holden v. James, 11 
Mass. 396; James v. Reynolds, 2 Texas, 251 

It may be observed, in conclusion, that although 
the inquiry, whether a legislative act is unconsti- 
tutional, assumes an importance, from the fact 
that it is not only a matter of delicacy, but also 
because it is an inquiry into the boundary lines of 
the power given to a separate department of the 
government, yet ‘‘ when it is clear that the legis- 
tature has transcended its authority, it is impera- 
tively required of the courts”’’ to maintain the 
paramount authority of law, and after a careful 
investigation of the questions involved in the in- 
quiry first propounded, it seems clear that the 
statute in question is repugnant to the funda- 
mental principles in respect to individual rights, 
the limitations and guarantees of the constitution, 
and the maxims of the common law, and, there- 
fore, the judgment of the lower court must be 
reversed, and the cause remanded for a new trial. 

Judgment reversed. 
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PARTNERSHIP—BANKRUPTCY. 








IN RE THOMAS & SIVYER. 





United States District Court, Eastern District of 
Wisconsin—January 28, 1878. 


Before HON. CHARLES E. DYER, District Judge. 


1. PARTNERSHIP —NOTE SIGNED IN INDIVIDUAL 
NAMES OF PARTNERS.—Where T. & S. have become co- 
partners, and preliminary to beginning their co-part- 
nership business made a loan of money, giving therefor 
their joint note, but signing the same by their individ- 
ual names, and the money was treated as a co-partner- 
ship fund, and applied to the business uses of the firm 
held, that the debt was a firm liability. 


2. A FIRM CREDITOR, HOLDING MORTGAGE SECU- 
RITY upon the separate estate of one of the partners, 
may prove his whole debt against the joint estate with- 
out valuation or surrender of his security, even though 
the individual schedules of the partner whose separate 
estate is thus mortgaged do not show that he owes in- 
dividual debts. 


Orton & Frankenberg and D. S. Ordway for cred- 





itors, in support of proof of debt; Howard & Wali 
and F. C. Winkler, for creditors opposed. 

In April, 1875, George L. Thomas and Byron G. 
Sivyer, the bankrupts, formed a co-partnership 
for the purpose of carrying on a livery and board- 
ing stable business, under the name and style of 
Thomas & Sivyer. 

The co-partnership relation began about the 8th 
or 9th of April, 1875, although the active conduct of 
the business did not commence until some days 
later. Previously, Sivyer, and one White, had, as 
co-partners, carried on the same business, and, by 
arrangement, the bankrupts purchased White’s 
interest, agreeing to pay him therefor a certain 
sum of money in cash, and to assume and pay his 
share of the liabilities of the original firm. To 
enable them to carry out this arrangement, the 
bankrupts negotiated a loan of $5,500, from a cor- 
poration known as ‘*‘ The Trustees of Nashotah 
House.” This loan was consummated on the 15th 
day of April, 1875, and, on that day, the bank- 
rupts executed to Nashotah House their joint note 
for the sum borrowed, signing the note in their 
individual names. On the same day they received 
from the agent of Nashotah House a check for 
the money, running to them in their firm name, 
and, at the same time, the bankrupts, in their firm 
name, gave to White a check upon their bankers 
for $1,960, the amount agreed to be paid to him in 
cash, upon their purchase of his interest. The 
remainder of the moneys so borrowed appears to 
have been treated and used by them as co-part- 
nership funds. The active prosecution of the co— 
partnership business began on the day these trans- 
actions took place. Concurrently with the mak- 
ing of the loan of $5,500, and, as security for the 
repayment thereof, the bankrupts procured to be 
executed to Nashotah House a mortgage upon 
real estate, which mortgage was executed by 
Dorothy Sivyer, wife of Joseph Sivyer, deceased. 
E. H. Sivyer and wife, Annie J. Sivyer, Byron G. 
Sivyer, one of the bankrupts, and Julia N. Sivyer 
Thomas, wife of Geo. L. Thomas, the other of said 
bankrupts, and by said Thomas. The lands so 
mortgaged were the property of the heirs of 
Joseph Sivyer, deceased, each owning an undi- 
vided quarter interest, subject to a life interest held 
by the widow Dorothy Sivyer; the widow and 
heirs thus joining in the mortgage, and Byron G. 
Sivyer, one of the bankrupts, Mrs. Thomas, wife 
of the other bankrupt, being two of the heirs. 
This mortgage has been ever since held by the 
Nashotah House. 

Sivyer & Thomas carried on their co-partner- 
ship business until October 8th, 1877, when they 
filed a voluntary petition in bankruptcy, and were 
adjudicated bankrupts as co-partners and as in- 
dividuals. Their schedules disclosed partnership 
liabilities and assets, and also individual liabilities 
of Thomas, but did not show any individual lia- 
bilities of Sivyer. The interest of Sivyer, in the 
real estate mortgage to Nashotah House, was 
scheduled as individual assets. Ata meeting of 
creditors for the choice of assignee, the Nashotah 
House was permitted by the register to prove its 
claim as demanded against the partnership, or 
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joint estate of Sivyer and Thomas, without sur- 
rend:: of the mortgage security, and to partici- 
pate, as could an unsecured creditor of the firm, 
in the election of an assignee. Objection being 
made by the other creditors to this ruling by the 
register, the case was certified for the opinion of 
the court. 

DYER, J.: 

Two questions are presented: First, is the debt 
owing to Nashotah House a partnership liability, 
for the payment of which the creditor may look 
to the joint estate of the bankrupts? Second, if it 
is a partnership debt, can it be proved against the 
joint fund, without surrender of the mortgage 
security ? 

The first question must, in my opinion, be an- 
swered in the affirmative. It is true that the note 
held by the Nashotah House was signed by the 
bankrupts in their individual names. But this 
circumstance is not controlling upon the real char- 
acter of the liability. ‘‘The form of negotiable 
paper is at most the slightest prima facie evidence 
of the true character and relation of the parties 
whose names appear upon it. The members of a 
firm may appear either on the face or back of the 
paper, in their individual names or in the name of 
the firm. If the paper is made or signed in any 
manner in the course of the business of the firm, 
it is co-partnership paper.” Richardson v. Hig- 
gins, 23 N. H. 122. The evidence shows that, at 
the time of the $5,500 loan, the co-partnership re- 
lations existed between Thomas & Sivyer. The 
money, when received, was regarded and treated 
as aco-partnership fund. It was dealt with by 
the parties as a fund employed in their joint en- 
terprise. Inthe proof of debt, made by the Nash- 
otah House, it is stated that it was represented by 
the parties when they made the loan, that the 
money was to be expended in purchasing partner- 
ship stock, and other joint uses; that they desired 
and offered to sign the note in their firm name, 
but, at the request of the creditor, they subscribed 
it with their individual names. ‘ A note signed 
by each of the members of a firm individually, the 
consideration of which went into their company 
business, and given instead of one signed with the 
partnership name, because the payee preferred, 
held to be a partnership note.’’ Kendrick v. Tar- 
bell, Jr., 27 Vt. 513. The true test is, was this 
money borrowed by these parties as co-partners, 
and for the benefit of the firm, and was it so used. 
Of course this question is not to be decided upon 
statements contained in the proof of debt, which 
is tendered, and, looking into the evidence, proper, 
which has been submitted, and into the circum- 
stances of the transaction, I am satisfied that the 
demand in question is the firm debt of Thomas & 
Sivyer. Entries on their books have been pointed 
out as tending to a different conclusion, but I do 
not see that they as materially bear upon this 
question, as they may upon other questions touched 
upon in the argument, but not now directly pre- 
sented for adjudication. 

Mr. Parsons, in his work on Partnership, page 
225, says: ‘Ifa partnership be contemplated and 
agreed upon, and a purchase is made ona debt 





otherwise incurred by one of the partners for the 
partnership, but before the actual formation of the 
partnership, it is only the debt of that partner.”’ 
This proposition was cited by counsel in combating 
the claim that the demand held by the Nashotah 
House, is a firm liability. But if we are right on 
the facts of this case, that proposition is inapplica- 
ble, because it has reference only to the case of a 
debt incurred by one of the partners, and before 
the existence of the co-partnership. 

Conceding that the demand held by Nashotah 
House is the firm liability of Thomas & Sivyer, the 
more serious question remains: Can the creditor be 
permitted to prove against the joint estate without 
giving up its morgage security to the extent that it 
covers the interest of Byron G. Sivyer, one of the 
bankrupts, in the lands mortgaged? 

The question is au interesting one, and was very 
forcibly discussed by counsel, both in oral argu- 
ment and in written briefs since submitted. 

Counsel for creditors, who oppose the proof of 
debt, contend that the case is not like that of the 
creditor of a firm, who holds as security the collat- 
eral liability of a third party, which he may hold, 
and still prove his debt as if unsecured against the 
joint estate, but that here the security, to the ex- 
tent of the bankrupt Sivyer’s interest in the land 
mortgaged, belongs in fact to the estate against 
which the debt is proven; that the interest of Siv- 
yer in the mortgaged land is part of the estate for 
the payment of the partnership debts, especially 
as his indidividual schedules do not show that he 
owes individual debts; hence, that the creditor can 
not prove against the joint estate, without surren- 
dering his security. Counsel were also understood 
to deny the general proposition that a joint cred- 
itor having security upon the individual estate of 
one of the members of a firm, is entitled to prove 
against the joint estate without giving up his se- 
curity. 

The bankrupt law provides (sec. 5075 Rev. Stat.) 
that when a creditor has a mortgage upon the prop- 
erty of the bankrupt, he shall be admitted as a 
creditor only for the balance of the debt after de- 
ducting the value of such property, to be ascer- 
tained by agreement or sale; that the creditor may 
release his claim upon such property, and be ad- 
mitted to prove his whole debt; and if the property 
is not sold or released, the creditor shall not be 
allowed to prove any part of his debt. It is to be 
observed that the security here spoken of is such 
as is upon the property of the bankrupt, and as it 
is the firm that is the bankrupt where the proceed- 
ings are against a co-partnership, there is certainly 
some reason for construing this statute upon its 
bare language, and independently of other consid- 
erations, as meaning that the creditor who must 
give up his security in order to prove his debt, must 
be one who has a lien upon the property of the firm; 
i. e. the bankrupt. And this, too, notwithstanding 
the fact that as an incident to the adjudication of 
the firm, the individual members are also adjudi- 
cated bankrupts. 

Giving due consideration, as we should, to the 
object of this statute, itis plain that its purpose 
was to place the creditors of a bankrupt upon an 
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equal footing in the proof of claims against the 
fund or estate chargeable in equity with the pay- 
ment of such claims. So manifestly unjust would 
it be, to unsecured creditors, to allow a creditor 
holding a lien upon property to which, in the ab- 
sence of such lien, all creditors might, according 
to established principles of equity, equally resort, 
to prove his entire debt and at the same cime hold 
his security, that the law was so framed as to forbid 
it. The distinction, however, between joint and 
individual estates, is in no manner affected. That 
distinction is inherent, must be always maintained, 
and is fully recognized in its application to part- 
nerships by the bankrupt law itself. Sec. 5121 
Rev. Stat. 

Now it is settled that where the property of a 
third person is pledged to secure the bankrupt’s 
debt, the creditor holding such security may, with- 
out relinquishing it, prove his whole debt. In such 
case the security does not diminish the estate to 
which creditors must look, and, moreover, the 
court would have no authority over property con- 
stituting the security, and held by a stranger to 
the bankruptcy proceedings. The case, in event 
of such security, would not be within the statutory 
provision. 

The question then recurs, in view of the statute, 
its terms and object and the established inherent 
distinction between jcint and separate estates, 
may the creditor of a firm, holding security upon 
the separate property of one of the partners, prove 
against the joint estate, without releasing his se- 
curity? The strength of the argument against it 
in the case at bar, seems to lie in the claim, that the 
bankrupt, Sivyer, whose individual estate consti- 
tutes the security, owes no individual debts, and 
that, therefore, that estate is chargeable with the 
partnership debts equally with the joint estate—a 
claim which will be considered after first noticing 
such authorities as can be found bearing upon the 
general proposition. 

The case of Plummer, 19 E. Ch. R. 55, was re- 
ferred to on the argument. 

In that case the creditor of a firm took from the 
firm security for the payment of certain indebted- 
ness. He also received from the debturs joint 
and several covenants in writing to pay his de- 
mands. The question was whether he was enti- 
tled to prove his whole debt against their separate 
estate, and hold his security upon their joint 
estate. The Lord Chancellor held that he could. 
Here was the case of a separate creditor, having a 
security upon the joint estate, seeking to prove 
against the separate estate without surrendering 
his security. The Lord Chancellor, in his opinion 
says, that, ‘‘in administration under bankruptcy, 
the joint estate and separate estate are considered 
as distinct estates; and, accordingly, it has been 
held that a joint creditor, having a security up- 
on the separate estate, is entitled to prove against 
the joint estate without giving up his security, on 
the ground that it is a different estate;’? and he 
holds one case the converse of the other, and that 
the same principle applies to both. 

In ex parte Peacock, 2 Glyn &. Jamison 27, which 
was a case decided first by Sir J. Leach, and af- 
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terwards by Lord Eldon, a joint creditor, who 
held security from one of the joint debtors, was 
allowed to prove his debt against the joint estate 
without a sale or surrender of his security; and 
this case is cited as authority Jn re. Plummer. 

In Ex parte Parr, 18 Ves. 65, the facts were that 
a house in Demarara drew upon another house in 
Liverpool, and the draft was accepted by the lat- 
The Demarara house, at the time of 
drawing the draft, gave to the creditor other se- 
curity. The house at Liverpool was partner with 
the Demarara firm. The acceptors became bank- 
rupt and it was held that the creditor could prove 
his debt against them, without deducting the value 
of his security, on the ground that, although the 
two houses were partners, the drawers and ac- 
ceptors still constituted different firms. 

In the case of Howard, Cole & Co., 4 N. B. R. 
571, the court, in speaking of the 36th section of 
the bankrupt act, and upon the distinction be- 
tween joint and separate estates, makes this state- 
ment: ‘It has, therefore, been held that a joint 
creditor, having a security upon the separate es- 
tate, is entitled to prove against the joint estate 
without giving up his security.’’ Counsel, in ar- 
gument, claim that this language, in the opinion 
of the court, is altogether obiter; and perhaps it 
was an observation not essential to a decision of 
the question under consideration in that case; 
but it is stated as a proposition, from which is de- 
duced a principle influencing the conclusion of 
the court on the question before it, which was 
one relating to the proof of a claim against both 
joint and separate estates. 

In Ex parte Whiting; In re. Dow et al., 14 N. B. 
R. 307, Judge Lowell observes that, ‘‘ when one 
partner has pledged his shares for the debt of the 
firm, proof may be made in full against the assets 
of the firm, because it is only when the proof is 
against the same estate which furnished the secu- 
rity, that a sale and application of the security is 
required by the bankrupt law.”’ 

In the matter of Holbrook & Co., 2 Lowell’s 
Decisions, 261, the bankrupts were the firm of F. 
F. Holbrook & Co., and the property assigned as 
security, was owned by Holbrook alone. Judge 
Lowell says: ** The statute only requires the prop- 
erty to be renounced, sold, or valued when it is 
the property of the bankrupt. If the goods or es- 
tate of any third person have been pledged for the 
bankrupt’s debt, equity does not require that the 
general creditors of the bankrupt should have the 
advantage of this security; on the contrary, the 
equity is that the estate of the volunteer should 
be exonerated. * * * Whether the creditor 
have security by indorsements, or in any other 
way that has not diminished the general assets, he 
has a right to prove it. * * * Thisrule applies 
to partnerships when the estate of one partner has 
been pledged or mortgaged for a debt of the firm, 
and for the same reason that the full proof should 
be made against that estate which is the principal 
debtor;”’ citing Story Partn., § 389; Ex parte 
Parr., 1 Rose 76; Ex parte Plummer, 1 Phillips 56; 
Wilder v. Keeler, 3 Pidige 167; Besley v. Law- 
rence, 11 id. 581; Ex parte Peacock, 2 Glyn & J. 
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‘27. In the case of Wilder v. Keeler, supra, the 
chancellor says, ‘a creditor of the joint estate is 
always entitled to whatever he can obtain out of 
that fund in the hands of the surviving partner, 
without relinquishing his security against the sep- 
arate estate of the deceased partner.”’ 

These are the cases bearing upon this question 
which have come to the attention of the court, and 
/it is claimed that so far as they touch the precise 
point under consideration, they are little more 
than dicta. It is true that they do not discuss the 
question, but rather assume the proposition to be 
settled. Nevertheless I think they are not to be dis- 
regarded as wanting in application to the present 
case or in authoritative character, as insisted by 
counsel. | 

Looking at the question in the light of principle, 
we encounter at once the distinction between joint 
and separate estates, which the law recognizes, 
and which, as has been remarked, is inherent. The 
primary fund for the payment of partnership 
debts is the joint estate. It is true that, after ex- 
hausting that estate, ultimate recourse may be had 
upon the separate estate for the payment of part- 
nership debts, if such separate estate is not ab- 
sorbed by individual debts. But this possible re- 
sult does not rub out the line of separation between 
joint and separate estates, which the law has es- 
tablished, and which makes them, in fact, differ- 
entestates. It is contended that, as the schedules 
of the bankrupt, Sivyer, do not show individual 
debts, his individual interest in the lands mort- 
gaged must, of necessity, fall into the joint estate, 


‘ as part of the fund for the payment of joint liabil- 


ities. Undoubtedly these schedules may be re- 
sorted to as evidence that Sivyer does not owe in- 
dividual debts; but they are not to be regarded as 
conclusive evidence. And the question is, even if 
it be true that he has no individual liabilities, so 
that, as an ultimate result, partnership creditors 
may, if meed be, have recourse to his separate es- 
tate, can or ought that circumstance to affect the 
application of the recognized distinction between 
joint and separate estates. In other words, does 
the enforcement of that distinction depend only 
upon a state of case involving a marshaling of as- 
sets, because of the existence of joint and individ- 
ual liabilities; or is it a distinction whick must 
have recognition ex necessitate, even though ulti- 
mately, the joint creditor may have a right to 
pursue the separate estate? As I have in sub- 
stance said, the primary estate for the payment of 
joint liabilities of Thomas & Sivyer, is the part- 
nership fund. That is the estate against which 
partnership debts are proven. Even in the ab- 
sence of individual debts, each of the partners has 
an equitable right to insist that the primary fund 
be exhausted before coming upon their separate 
states for the payment of firm debts. In view 
of the considerations thus suggested, I think it is 
not accurate to say that the interest of the bankrupt, 
Sivyer, in the lands mortgaged, belongs to or is 
part of the estate against which partnership debts 
are proven, though it should be that, ultimately, 
partnership creditors might reach it. The ground 
upon which the Lord Chancellor, in the case of 





Plummer, supra, rests the proposition that a joint 
creditor may prove against the joint estate with- 
out relinquishing his security upon the separate 
estate, is that the two estates are different. And, 
In re, Holbrook & Co., supra, Judge Lowell, speak- 
ing of partnerships and partnership liabilities, re- 
fers to the joint estate as the principal debtor, and 
as, therefore, the estate against which the debt is 
proven. Then, if the joint estate is the primary 
fund for the payment of partnership debts, can it 
be said that any other than that estate is the one 
against which the claim in question is proved, and 
can it be said that this creditor has security upon 
that joint estate? I think not. 

There is a class of cases in which it has been 
held that where a creditor holds notes signed by a 
firm, and signed or indorsed also by an individual 
member of the firm, he may prove against both 
estates and receive dividends from both. In re. 
Farnum, 6 Law Rep. 21; Mead v. National Bank, 2 
N. B. R, 173; Emery v. Canal National Bank, 7 
N. B. R. 217. These cases establish a rule op- 
posed to the old rule on the subject in England, 
and the principle thus settled, seems to reach out 
to the question involved in the case at bar. The 
scope of these decisions is, that when an individual 
member of a firm, as such becomes surety upon or 
indorses an obligation of the firm, he thereby gives 
what is in the nature of security upon his separate 
estate to the firm creditor; and by reason of the 
individual liability superadded to the joint obli- 
gation, he places the firm creditor in a position 
where he can go against the individual as well as 
the joint estate. Thus it results that, without the 
indorsement or individual signature of one of the 
firm, the firm creditor would have no right to 
claim against the individual assets, until indi- 
vidual creditors had been first satisfied. But hold- 
ing the individual indorsement or signature, the 
firm creditor may, in the first instance, prove 
against the separate as well as the joint estate. Now 
such separate liability would seem to be at least 
in the nature of security, though differing radi- 
cally, it is true, in character and in form, from 
that of a mortgage; and yet double proof by the 
firm creditor in such case may, without any abate- 
ment of advantage which his diligence has se- 
cured, be made. The principle which sanctions 
such a rule, seems to lend support to the view 
taken of the question involved in the case at bar, 
and, on the whole, my opinion is, that the Nasho- 
tah House has the right, as a creditor of the firm 
of Thomas & Sivyer, to prove its debt against the 
joint estate, without valuation or surrender of its 
security upon the separate property of Sivyer, 
and may therefore participate in the election of 
an assignee with other firm creditors. 


_ 
—_>— 





CHARLES BRADLAUGH and Mrs. Besant, convicted 
last summer of publishing and circulating an ob- 
scene book, “‘ Fruits of Philosophy,’ have had their 
sentence quashed by the Court of Appeals. After 
their conviction, they raised the objection that the in- 
dictment was insufficient, because it did not set out the 
whole of the contents of the book. This the court has 
just decided was fatal, and they have been discharged. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 
November Term, 1877. 

Hon. HORACE P. BIDDLE, Chief Justice. 

© WILLIAM E. NIBLACK, 
‘6 =JAMES L. WORDEN, 
GEORGE V. Howk, 
‘ SAMUEL E. PERKINS, 


Associate Justices. 


PROMISSORY NOTE—MEASURE OF RECOVERY. — 
Where one becomes an innocent purchaser of a note, 
without notice and before maturity thereof, the amount 
paid by him for such note is not the measure of his re- 
covery, but the full amount due upon the note; and 
the fact that he paid but a nominal consideration does 
not afford even a partial defense toa suit upon the 
note. Opinion by Howk, J.—Murphy v. Lucas. 

RAPE—ASSAULT AND BATTERY.—1. Every charge of 
rape necessarily includes a charge of assault and bat- 
tery, and under a charge of rape the jury may find a 
defendant not guilty of that offense, and guilty of an 
assault and battery. 52 Ind. 187. 2. A woman may 
consent to sexual intercourse, yet the man who per- 
forms it may treat her so roughly, and in so rnde and 
insolent a manner, and so abuse her in the performance 
of the act as to commit thereby an assault and battery. 
Opinion by BIDDLE, C. J.—Richie v. The State. 


LARCENY—POSSESSION OF STOLEN PROPERTY.— 
The court erred in instructing the jury that, in the 
absence of a satisfactory explanation of the possession 
of stolen property, the law will presume the defend- 
ant has stolen it; such presumption being an inference 
of fact merely, and not amounting to a rule of law. 
Evidence in explanation of such possession may fall 
short of a satisfactory explanation, and yet be sufficient 
to acquit. If it creates a reasonable doubt, it practi- 
cally rebuts the presumption of guilt. Opinion by 
NIBLACK, J.— Smith v. The State. 


PARTNERSHIP—DIVISION OF PROFITS.—Where A, 
the owner of premises, let them to B, who had obtained 
a license to retail liquors therein, under an agreement 
by which B was to furnish and keep up the stock and 
materials for a saloon, and to employ Aas aclerk to 
carry on the business—A to have as compensation for 
his services and for the use of the premises, all the 
profits of the business except two dollars a day, which 
B was to receive and retain. eld, the arrangement 
did not constitute a partnership. 15 Ind. 469; 38 Ind. 
872; 10 Met. 303; 5 Gray 58; 24 How U.S. 536. And B 
having a license to sell, and A acting merely as his 
agent, the latter was erroneously convicted of selling 
without a license. Opinion by WORDEN, J.—Keiser v. 
The State. 

———————— —————— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MICHIGAN. 


January Term, 1878. 


Hon. J. V. CAMPBELL, Chief Justice. 
» TT. M. CooLry, 
t Tsaac MARSTON, } Associate Justices. 
“ 3B. F. GRAVES, 


EvipDENCE—NON-OWNERSHIP OF NOTE.—In suit on 
a promissory note payable to bearer, evidence of the 
plaintiff’s want of ownership when the suit was 
brought is admissible under the general issue. Per 
CURIAM.—Reynolds v. Kent. 

Usury—CHATTEL MORTGAGE—REPLEVIN.—1. If a 
new security includes sums for unpaid usurious items, 
it is to that extent without consideration, and liable to 
abatement. 2. The mortgagee of chattels does not be- 
come absolute owner upon breach of condition. 3. In 
replevin against the mortgagee of chattels who has 


seized them fornon-payment, the mortgagor may shc w 
that the notes secured by the mortgage are in part 
made up of usurious items. Opinion by MARSTON, J. 
—Gardner v. Matteson. 

WRITTEN MISREPRESENTATIONS DO NOT EXCLUDE 
ORAL ONES.—On a bill to rescind an exchange of land 
on the ground of fraudulent misrepresentations, held, 
that the fact that some of the false misrepresentations 
were put in writing and delivered to the party de- 
frauded, does not exclude proof of parol ones previ-- 
ously made and relied on. Whether anything outside 


still standing and relied on should be decided upon & 
view of all the circumstances. Opinion by GRAVES, 
J.—Match v. Hunt. 

CONSTITUTIONALITY OF INCORPORATING ACT — 
TERRITORIAL RESTRICTION.—A constitutional provi- 
sion requiring corporations other than municipal tobe 
incorporated under general law, not by special act, is 
not violated by an act providing for the incorporation 
of ** Slack water navigation companies for the improve- 
ment of rivers ”’ in certain designated counties. Con- 
finement of the special work or business of the corpo- 
ration within a given district, when natural restrictions 
prevent such werk from being carried on elsewhere, is 
not forbidden by the constitution. Opinion by GRAVES, 
J.—Attorney- General ex rel. Nelson v. McArthur. 


PLEADING—HoMESTEAD ON TENANCY IN COMMON. 
—On bill to set aside a sheriff ’s sale of premises claimed 
as a homestead, held, 1. That an allegation that com~ 
plainants *‘ have their residence in the buildings on said 
lot, and occupy the same as a homestead,” is equiva- 
lent to a distinct averment that there is a dwelling- 
house on the premises. 2. That a homestead can be 
owned and occupied by busband and wife as tenants in 
common. See McKee vy. Wilcox, 11 Mich. 368; Orr v. 
Shraft, 22 Mich. 261; Bunker v. Paquette, 5 Cent. L. J. 
275; MecClary v. Bixby, 36 Vt. 257; Thorny. Thorn, 14 
Iowa 49; Horn v. Tufts, 39 N. H. 478. Opinion by 
MARSTON, J.—Lozo v. Sutherland. 

STATUTORY FORECLOSURE OF MORTGAGE UNDER: 
POWER OF SALE—NOTICE OF SALE—MISNOMER— 
AVERMENT OF DISCONTINUANCE OF FORMER PRO- 
CEEDINGS—PRECISE DATE OF RECORD—PROOF OF 
SALE.—1l. A notice of sale giving the mortgagor’s 
Christian name as Emma instead of Ermina, inval- 
idates the sale. 2. A mortgagee who bid in the prem- 
ises under foreclosure by advertisement, and conveyed 
part of them, supposing his foreclosure to have been 
valid, may foreclose anew in his own name, his grant- 
ees, of course, being entitled to resort to equity to pre- 
vent any action on his part to their prejudice. 3. No- 
tice of sale is not defective because not showing the 
commencement and discontinuance of previous and 
similar foreclosure proceedings. 4. Sucha notice need 
not aver the hours and minutes of record of the mort- 
gage. 5. Proof of a mortgage sale need not be perpet- 
uated in the record. 6 Foreclosures under power of 
sale are sales by contract; and while every statutory 
requirement must be adhered to, intendments are not 
to be made against them, nor are unreasonable restric- 
tions to be laid upon them. Opinion by CAMPBELL, C. 
J.—Lee v. Clary. 

CONVEYANCE — DESCRIPTION — RECORD IN ONE 
COUNTY OF DEED COVERING LANDS IN TwoO—REG- 
ISTER’S SIGNATURE ON RECORD OF DEED—EVIDENCE 
OF STATUTES OF ANOTHER STATE.—1. Where a deed 
describes the lands conveyed by section,township,range 
and county, there being, however, no township of that 
number and range in said county, the description is not 
void for uncertainty. The more general description, 
the county, may be rejected, as without this a perfect 
|, description ot the lands remains. Ives v. Kimball, 1 








Mich. 318; Boardman v. Serree, 6 Peters, 345; Ander- 
son Y. Baughman, 7 Mich. 69; Slater v. Rogers, April’ 
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term. 2. Where a deed covers lands in different coun- 
ties, and is recorded in one only, such record enures to 
constitute a record throughout the state of the parcels 
situated beycnd that county. Leazure vy. Hillegas, 
7 Serg. & R. (Penn.) 318; Wheeler v. Winn, 53 Penn. 
8t., 1832; McKeen v. Delancy, 5 Craneh. 22. 3. The fact 
that the register has not signed the record of a deed, 
does not render a certified copy inadmissible in evi- 
dence. 4. A printed volume purporting to contain the 
statutes of another state, “ printed by order of the 
governor,” is admissible inevidence. Being published 
by the authority of one of the eo-ordinate branches of 
the government, it meets the statutory requirement, 
{2 Comp. L. 1871, § 5935), that it should purport to be 
published under the authority of the government of 
the state. Opinion by MarsTON, J.— Wilt v. Cutler. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 


December Term, 1877—Filed January 30, 1878. 





Hon. LUTHER Day, Chief Justice. 
“ JOSIAH SCOTT, 
“6D. T. WRIGHT, 
“WW. W. JOHNSON, 
“ 6T. Q. ASHBURN, 


EsTaTE BY COURTESY — RIGHTS OF HUSBAND— 
ABANDONMENT.—1. A husband, surviving his wife, 
thas a vested estate by courtesy in the separate property 
of his wife, of which she died seized. 2. Where it ap- 
pears that a deceased wife, at the time of her death, 
owned land in her own right, and no state of facts then 
existed that would bar the surviving husband’s right 
to the courtesy therein, and the ‘land is in the posses- 
sion of another, the surviving husband has a right of 
- action to recover possession thereof. 3. Oue claiming 
the benefit of the rule, that a court of equitable juris- 
diction will consider as executed that which in equity 
should have been executed, must show, either, that he 
has performed, has offered to perform, or has been at 
all times ready, willing and able to perform on his 
part. 4. Where the conduct of the parties in relation 
to a contract has been such as to show a mutual aban- 
donmont thereof, or where it has been so treated by 
them that neither of them could successfully invoke 
the aid of a court of equitable jurisdiction to enforce a 
specific performance, the rule that equity will consider 
that done which should have been done, will not oper- 
ate as an estoppel to the assertion of a clear legal 
right. Judgment affirmed. Opinion by ASHBURN, J. 
—Hall v. Hall. 


STATUTE CREATING NEW OFFENSE AND PRESCRIB- 
ING SPECIFIC REMEDY—CONSTRUCTION.—1. Where a 
statute creates a new offense by prohibiting and mak- 
ing unlawful, anything which was lawful before, and 
provides a specific remedy against such new of- 
ffense (not antecedently unlawful) by a particu- 
lar sanction and method of proceeding that method 
of proceeding and none other must be pre-erved. 2. 
By section 150f “An actto establish an independent 
treasury of the state of Ohio,” any person advising, 
aiding or participating in the loaning of the public 
moneys, is, with the public officer who makes such 
a loan, guilty of embezzlement, and, on conviction, 
is subject to imprisonment and to a fine in double the 
amount so embezzied. Such fine is a judgment in 
favor of the party whose funds are so embezzled to be 
collected as other judgments at law, and can only be 
satisfied or released by such party. Held, that for a 
violation of said section, by advising, aiding or partici- 
pating in lending the public moneys, this section pro- 
vides for a new offense, and gives a specific remedy to 
the injured party in the judgment therein provided 
for, and such remedy is exclusive of a civil action for 
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the same offense. Judgment affirmed. Opinion by 
JOHNSON. J.—Commrs. of Hancock County v. First 
Nat. Bk. of Findlay. 

PRACTICE —OPENING AND CLOSING CASE—ASSESS- 
MENT OF COMPENSATION TO LAND — EVIDENCE OF 
ENGINEER.—1. Under the provisions of the statute 
authorizing a municipal corporation to appropriate 
land to a public use, such corporation must secure an 
“inquiry into and assessment of compensation,” by a 
jury, to the owner of the property soug bt to be appro- 
priated, which inquiry and assessment must be, not 
merely nominal, but actual, and made upon proof of 
the value of the property, or the corporation may be 
defeated in the appropriation; it is, therefore, not 
such error as will warrant the reversal of a judgment, 
for the court before which the inquiry is held, to per- 
mit such corporation to open and close the evidence 
and argument to the jury. 2. When a question is 
asked of a witness which is objected to, and the objec- 
tion is sustained, the ruling will not be reviewed on 
error, unless the exception taken shows what it was 
proposed to prove. 3. On an inquiry before a jury for 
the assessment of compensation to the property own- 
ers for land sought to be appropriated fora public use, 
a civil engineer testified that he had computed the 
quantity contained in each of the lots described in the 
application for the appropriation, and had noted the 
square feet contained in each lot, on a copy of the plat 
contained in the application, which paper the court 
permitted to be given to the jury as a memorandum of 
the quantity of land contained in each one of the lots, 
as testified to by the witness—Held, not to be error. 
Judgment affirmed. Opinion by Day, C. J.—Nef v. 
City of Cincinnati. 

oo 
ABSTRACT OF DECISIONS OF SUPREME 


JUDICIAL COURT OF MASSACHUSETTS. 
March Term, 1877. 


Hon. HORACE GRay, Chief Justice. 
bie D. CoLt, 
‘“* SETH AMES, 
s¢ Marcus MorTon, 
“© ‘WILLIAM C. ENDICOTT, 
“ ~6<OT!s P. LoRD, 
* AUGUSTUS L. SOULE, 


Associate Justices. 


CREDITOR’S BILL — ASSIGNEE IN BANKRUPTCY. — 
Where no execution has been taken out upon a judg- 
ment, the judgment creditor, by filing a bill in equity 
within the period of four months before the beginning 
of bankruptcy proceedings by the defendant, under 
Statutes 1875, Ch. 235, to apply in payment of the debt 
land conveyed by the judgment debtor with intent to 
defraud his creditors, can not obtain a lien on such 
land as against the assignee. Morgan v. Campbell, 22 
Wall. 381. Opinion by Gray, C. J.—Trow v. Lovett 


REPAIRS OF HIGHWAYS—LIMIT OF DAMAGES.—The 
right to compensation for damage sustained by the 
raising, lowering or other act done, for the purpose of 
repairing a highway or town way, is confined to the 
owner of land adjoining the street which is repaired. 
There is no right to compensation beyond what the 
statute gives, and no damages can be had for injury oc- 
casioned by repairing other streets. Gen. Stats., Ch. 
44, $§ 19,20; Jamaica Pond Aq. Co. v. Brookline, 121 
Mass. 5: Castle v. Berkshire, 11 Gray, 126. Opinion by 
COLT, J.— Wilbur v. Taunton. 

SALE — EVIDENCE — EXxCEPTIONS.—1. Upon the 
issue whether the plaintiffs sold certain goods to de- 
fendant upon her sole credftt, the fact that the plaintiffs 
brought a prior suit for th> same against the defend- 
ant and her husband jointly, which has been discon- 
tinued is competent; but the plaintiffs may explain 
this by showing that the husband was joined through 
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an error of their attorney. 2. It is the duty of a party 
taking exceptions to the admission of testimony to 
show by his bill of exceptions that the testimony ob- 
jected to is incompetent and prejudicial to him. Opin- 
ion by MoRTON, J.—Andrews v. Matthews. 


LIABILITY OF OWNER OF DANGEROUS ANIMALS — 
RIGHTS OF TRESPASSERS. —1. One who knowingly 
keeps a vicious and dangerous animal, is liable to any 
person who, without contributory negligence on his 
part, is injured by such animal, and he can not exon- 
erate himself by showing that he used due care in 
keeping and restraining the animal. He takes the risk 
of keeping him safely, so that he shall not injure 
others. May v. Burdett, 9 Q. B. 101; Popplewell v. 
Pierce, 10 Cush. 509; Card v. Case,5 Man. Gr. & 
Scott, 622. 2. But, as in all actions for negligence, the 
plaintiff can not recover if his own negligence contrib- 
uted to produce his injury. Munn v. Reed, 4 Allen, 
431; Lyons v. Merrick, 105 Mass. 71. 3. ''he mere fact 
that the plaintiff was upon the defendant’s land with- 
out his consent would not defeat the right of action. 
The unlawful character of his act did not contribute to 
his injury, or affect the defendant’s negligence. Spof- 
ford v. Harlow, 3 Allen, 176; Smith v, Gardner, 11 
Gray, 418. Opinion by MoRTON, J.—Marble v. Ross. 

Tax SALES—EFFECT OF NON-COMPLIANCE WITH 
STATUTE REQUIREMENTS.—Gen. Stats., Ch. 12. §§ 28, 
29, require that the tax collector shall give fair notice of 
the time and place of sale of real estate taken for taxes, 
by an advertisement to be published in a newspaper 
of the county in which the estate lies, and that “ the 
advertisement shall contain a substantially accurate 
description of the several rights, lots or divisions of 
the estate to be sold, the amount of the tax assessed 
on each, the names of all owners known to the col- 
lector, and the taxes assessed on their respective 
lands.”? These requirements are conditions precedent 
to the validity of the sale, and unless substantially fol- 
lowed the sale is invalid. Alexander v. Pitts, 7 Cush. 
503; Farnum v. Buffum, 4 Cush. 260. The collector’s 
advertisement in this case gives notice to “‘ the owners 
and occupants of the following described parcels of 
real estate,’’ that the taxes on said real estate assessed 
for the year 1872 remain unpaid, and “ thatsaid parcels 
of real estate, or such undivided portions thereof as 
may be necessary, will be offered for sale at public 
auction” at the place and the time named. A collector, 
by Gen. Stats., Ch. 12, § 33, is authorized, if the taxes 
are not paid, to sell the whole land; or, if it is capable 
of division, any part of it, or the rents and profits of 
the whole estate. But he is nowhere given any author- 
ity to sell an undivided interest in the land, so as to 
constitute the purchaser a tenant in common with the 
owner, and as the advertisements assert an intention to 
sell the whole of the land, “ or such undivided portions 
thereof as may be necessary,” it was not a due execu- 
tion of the statute power, and no title passes by the 
collector’s deed. Crowell v. Goodwin, 3 Allen, 535. 
Opinion by MORTON, J.— Wall v. Wall. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 
January Term, 1878. 
How. ALBERT H. HORTON, Chief Justice. 
= ’ } Associate Justices. 





« DJ . BREWER, 


KILLING STOCK—DEMAND.—1. To sustain an action, 
under chapter 94, of the laws of 1874, against a rail- 
road company for the killing of stock, there must be a 
proof of a demand in accordance with the provisions 
of section 2 of the act. Opinion by BREWER, J. Re- 
versed. Allthe justices concurring.—Kan. P. Ry. Co. 
v. Ball. 





JURISDICTION OF MAGISTRATES.—Except in cases 
of affray, threats or other misconduct in his presence, 
a magistrate has no power under the statute to require 
any one to give bonds to keep the peace unless a writ- 
ten complaint be first made. Opinion by BREWER, J. 
Reversed. All the justices concurring.—State v, 
Coughlin. 


DEDICATION OF LANDS—INDIAN TITLE.—1. An In- 
dian under disability to convey his lands without the 
consent of the secretary of the interior can not, of 
himself, make a valid dedication of a portion of said 
lands to the public for use as a highway; nor can any 
dedication be presumed as aguinst him by any user of 
the public of the highway, or his acts and conduct in 
preference thereto. Opinion by BREWER, J. Reversed. 
All the justices concurring.—State v. O’ Laughlin. 


KILLING STOCK—EVIDENCE—COMPARATIVE VAL- 
UES.—1. In an action brought by the owner of a colt, 
under the provisions of Ch. 94, laws of 1874, p. 143, 144, 
to recover damages from a railroad company for 
wounding the animal on the line of its road, where the 
plaintiff has other and better evidence at hand as to 
the value of the colt, for which damages are claimed, 
Held, error to allow proof, against the objections of 
the railroad company, that the injured colt compared 
in appearance with the colts of another person, and 
against like objection to admit proof of the value of 
such other colts, to fix and determine the value of the 
colt injured by the railroad company. Opinion by 
Horton, C. J. Reversed. All the justices concur- 
ring.—A. & N. Ry. Co. v. Harper. 


SKELETON CASE MADE—ERECTION OF TELEGRAPH 
LINE ON RIGHT OF Way.—l1. In determining the va- 
lidity of a skeleton “case made,” the same general 


rules apply as in the case of a skeleton bill of excep- . 


tions. 2. A railroad company may, for its own use, in 
operating its road, construct a telegraph line over and 
along its right of way, and in so doing, cut down, if 
necessary, trees standing upon its right of way, with- 
out subjecting itself to any additional claim of the 
original land owner for compensation. 3. If such line 
of telegraph is built by the railroad company and an- 
other party at their joint expense, and for their joint 
use, the latter is only responsible to the land owner 
for the damages caused by the additional burden, if 
any there be, cast upon the easement by its use of the 
telegraph line. Opinion by BREWER, J. Reversed. 

i the justices concurring.—W. U. Tel. Co. v. Rich. 


ERRONEOUS SENTENCE—CONVICT NOT A COMPE- 
TENT WITNESS IN A CRIMINAL CaSE.—1. The defend- 
ant was charged with the offense of robbery in the first 
degree. The jury rendered the following verdict: 
‘“*We the jury find the defendant guilty as charged.” 
There was not sufficient evidence to sustain a verdict 
for robbery in the first degree. The court overruled 
the defendant’s motion for a new trial and sentenced 
the defendant for grand larceny. Held, that the court 
committed error; that the court should have granted 
the new trial; that the offense of robbery in the first 
degree does not necessarily include grand larceny, and 
that said verdict does not necessarily establish the fact 
that the defendant was guilty of grand larceny. 2. A 
person convicted of grand larceny, and sentenced to 
imprisonment in the penitentiary, is not a competent 
witness in a criminal case while the sentence remains 
unrevoked and such person not pardoned. Opinion 
by VALENTINE, J. Reversed. All the justices con- 
curring.— State v. Howard. 


DrivorcE—ALIMONY— PRACTICE.—1. A judgment 
rendered by a probate court of Utah territory, at 
tempting to dissolve the marriage relation, existing 
between a husband and wife who had neither of them 
ever resided there or been within the territory, and be- 
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ing rendered without any actual notice to the wife, is 
void absolutely and entirely for want of jurisdiction in 
the court to render such a judgment. 2. And where 
the judgment in such a case does not appear to be 
void upon its face, it may be shown to be void, in Kan- 
sas, by evidence aliunde. 3. A wife may commence and 
maintain an action in Kansas for alimony without hav- 
ing been a resident of the state for the whole of the year 
next preceding the commencement of such action. 4. 
Upon a motion, in such an action, for alimony pendente 
lite (including suit money), the merits of the action 
are not involved any farther than is necessary for the 
purpose of ascertaining whether the plaintiff is or is 
not prosecuting her action in good faith. Her petition 
should state a cause of action; and it should then be 
made to appear, prima facie, by evidence, or by the 
admissions of the parties, that the parties were hus- 
band and wife, that the wife needed alimony pendente 
lite, and that she was prosecuting her action in good 
faith ; and evidence might also be introduced to show the 
pecuniary and social condition of the parties, and the 
probable expenses of the litigation, for the purpose of 
determining the amount of alimony (including suit 
money), to be allowed pendente lite. Opinion by 
VALENTINE, J. Affirmed. All the justices concur- 
ring.—Litowich v. Litowich. 


— 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 
[Filed at Ottawa, January 21, 1878.] 
. JOHN SCHOLFIELD, Chief Justice. 
SIDNEY BREESE, 
“© T. LYLE DICKEY, 
‘6 BENJAMIN R. SHELDON, 
‘© PINCKNEY H. WALKER, 
s¢ JOHN M. SCOTT, 
‘6 ALFRED M. CRAIG, 

LEVY — WHEN ACTUAL POSSESSION BY OFFICER 
UNNECESSARY.—Actual possession of standing corn 
by the officer levying execution can not be held 
necessary. It is sufficient that the levy be made, and 
the owner notified. The rule in the case of removable 
articles would be different. Opinion by Scott, J.— 
Godfrey v. Brown. 

TAXATION — EXEMPTION — BURIAL PURPOSES. — 
Large tracts of land, separated from the cemetery 
proper by a highway, and though platted and record- 
ed, used only for pasture, stables, and to supply sand, 
etc., to the cemetery, can not be regarded as “‘ subser- 
vient to burial uses’? under the charter, and, there- 
fore, exempt from taxation. The pretense of holding 
400 acres of land as subservient to 90 or 100 acres in 
actual use, would be an imposition on the public, and 
not supported by a reasonable construction of the 
charter. Opinion by CralIG, J.—Peoplev. Graceland 
Cemetery Co. 

ATTORNEY — PRIVILEGED COMMUNICATIONS— IN- 
STRUCTIONS.—An attorney, consulted in regard to 
suit on a note, but not employed, subsequently, ina 
deposition, diselosed facts which he learned in the 
consultation. Held, that the communications were 
privileged, and that if, in utter disregard of his pro- 
fessional obligations, he saw fit to disclose them, it 
was the duty of the court to protect the client against 
the effect of suchevidence. Instructions giving prom- 
inence to facts relied upon have been condemned by a 
number of decisions of this court. They are so unfair, 
prejudicial, and so certain to mislead that they can not 
be tolerated. Opinion by CraiG, J.—Horp v. Goewey. 

LIMITATION IN EQUITY—MONEY DEMAND—TRUST. 
—1. When courts of law and of equity have concur- 
rent jurisdiction, a claim barred at law by the statute 
of limitations, would be barred in equity. When the 
jurisdiction of equity is exclusive, the limitation ap- 
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plies, if the remedy sought is analogous to a remedy 
at law. The statute applies in such cases by analogy. 
2. A bill seeking to have an absulute deed declared a 
mortgage, and for an account of the surplus over the 
mortgage debt, the land having been subsequently 
conveyed by the alleged mortgagee, is purely a money 
demand, though growing out of an equitable right to 
redeem, and is analogous to the action of account or 
of assumpsit, and not of ejectment, and is subject to 
the same limitation as the former. The remedy should 
have been pursued within five years, the time pre- 
scribed by the statute for the recovery of money. A 
mortgagee in possession is a constructive trustee, only 
for the purpose of a remedy and to prevent injustice. 
In case of a direct and implicit trust, the statute of 
limitations will apply from the time the trust is disa- 
vowed. It may be that if the bill had been to redeem, 
compensation might have been decreed. Opinion by 
SHELDON, J.—Hancock v. Harper. 
ADMINISTRATOR—ACCOUNT — LIABILITY.—Robert 
Groch, at his death, was largely indebted to Stenger, 
whose claim was partly secured by chattel mortgage 
upon a quantity of brick. Otto Groch was appointed 
administrator, with Allen, the defendant, as his surety. 
When the bricks were sold, a large amount of the pro- 
ceeds came into Allen’s hands, as collected; Stenger 
sued as for money received to his use, and recovered 
judgment for $500 against Allen. Otto Groch died, and 
Allen succeeded to the administration of Robert 
Groch’s estate. This action was then brought against 
him on the bond of Otto Groch, charging a failure by 
Otto Groch to account for money received in Robert 
Groch’s estate, whereby Allen, as surety, was liable. 
Plaintiff asked to have the jury instructed that if Otto 
Groch received $1,200 as belonging to Robert’s es- 
tate, and in a suit between Stenger and Allen, who 
held the money, the former obtained a judgment for 
$500, the rest would belong to Robert’s estate, and 
must be accounted for in due course of administration. 
This the court refused, and the refusal was held error. 
In this action, Allen can be charged only as surety on 
Otto Groch’s bond; it can only called in question Otto 
Groch’s doings as administrator. For his acts. since he 
became administrator himself, he, Allen, can only be 
held in an action against him as administrator and his 
surety. Opinion by CRAIG, J.—People, etc., v. Allen. 








QUERIES AND ANSWERS. 





{In response to many requests from lawyers in all parts 
of the country, we have decided to commence again the 
publication of questions of law sent to us by subscribers. 
We propose to make this essentially a subscriber's depart- 
ment—i, e., we shall depend, to a large extent, upon them 
to edit this column. Queries will be numbered consecu- 
tively during the year, and correspondents are requested to 
bear this in mind when sending answers. ] 


1. CAN PROBATE COURTS order the sale by guardian 
of ward’s real estate for re-investment? Wagner’s 
Statutes, p. 677, Sec. 34; Act of 1877, Sec. 2; Laws of 
Missouri, p. 229; Constitution (Myer’s Ed. p. 45), Art. 
6, Sec. 34. G. 


2. PRACTICE—REFERENCE TO MASTER—REPORT— 
APPEAL.—A certain cause in equity was brought in the 
United States District Court in and for the District 
of Iowa, and was referred to a master in chancery, “to 
report the facts, his conclusions of law, and make a 
recommendation of decree, and ‘report all of the evi- 
dence,” all of which the master did. The court, on 
excep*ons, set aside the conclusions of law and re- 
commendation of decree, and the cause being sub- 
mitted to the court on evidence reported by the mas- 
ter, the court confirmed the facts reported by the mas- 
ter, and rendered an entirely different decree from thut 
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recommended by the master, from which the de- 
feated party (the plaintiff) has appealed to the Circuit 
Court of the United States. Will you please answer, 
through the columns of your valuable journal, the fol- 
lowing questions of practice in such cases: 1. Have 
parties the right in the Circuit Court to introduce ad- 
ditional evidence, or must the cause besubmitted on the 
evidence that was introduced in the District Court? 
2: Has the Circuit Court the power to order another 
reference of such an appealed cause? Ww. 


38. WHAT REDRESS HAS ONE WHO HAS BEEN CON- 
VICTED AND SERVED HIS SENTENCE UNDER A STATUTE 
AFTERWARDS DECLARED UNCONSTITUTIONAL? What 
redress, if any, has a person who has paid a fine and 
served a term as convict under a law that, after he has 
paid its penalty, is declared void as being contrary to 
the constitution, by the supreme court of his state, 
or of the United States? Has the question ever been 
raised in any of our courts of last resort? Ifa man 
has been ruined financially todefend himself and pay 
heavy fine, besides being deprived of his personal 
freedom, and having the odium of a convict fastened on 
his name, under an act of the legislature which proves 
to be no law, it were hardly right for the state to give 
him no redress; at least to the extent of refunding his 
fine. If he would have no redress, the pretty maxim 
laid down by the Iowa Supreme Court: ‘ For the state 
to know of an injury and to redress it are insepar- 
able,’”? would have more pretension than substance. 
Meitz v. Soule, Ketsinger & Co., 40 Iowa, 236. J; 

[An appeal to the legislature is the only redress we 
know of—ED. CENT. L. J.] 


4, ACTION BETWEEN PART OWNERS OF BOAT — 
POWER OF STATE COURTS— CONFLICT OF JURISDIC- 
TION. In an action of account between part owners of a 
steamboat, enrolled and licensed according to the acts of 
Congress, and for sale of the boat the plaintiffs being 
unwilling to continue part owners, havethe state courts 
power to decree a sale of the boat? Will there or not 
be a conflict of jurisdiction between the state and fed- 
eral courts, under the act of 1789, giving federal 
courts original and exclusive cognizance of all civil 
causes of admiralty and maritime jurisdictfon, reserv- 
ing only the common law remedies to suitors where the 
common law is competent to give them? 
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THE AMERICAN DECISIONS. Compiled and Annotat- 
ed by JOHN ProFrattT L L. B., author of a Treatise 
on Jury Trial, ete. Vol. 1. A. L. Bancroft & Co., 
San Francisco. 1878. 


This is the first volume of a series of reports intend- 
ed to contain all the cases of general value and author- 
ity decided in the courts of last resort in the several 
states of the Union from the earliest period down to 
the year 1869, at which time the well-known series 
called the American Reports, edited by Isaac Grant 
Thompson, Esq., of the Albany Law Journal, com- 
mences. In the present series it is proposed to omit 
all mere practice cases, as well as those construing lo- 
cal statutes of no general interest and those relating 
to topics which are obsolete. It is estimated that on 
this plan the contemplated series can be completed in 
about seventy-five volumes and that these in connexion 
with the American Reports above mentioned, will be for 
the usual needs of the practitioner a satisfactory substi- 
tute fora complete set of the State Reports, now number- 
ing hundreds of volumes. This enterprise has its origin in 
the necessity that exists for some publication which 
will place the judicial reports of this country within 








the means and reach of the body of the profession. 
The scheme is an excellent one, and if faithfully and 
properly carried out, it cannot fail to find favor with 
the bar. But we feel bound to say that the value of 
the series and the success of the enterprise will largely 
depend upon the manner in which the plan is execut- 
ed. The difficulties are great, but, happily, they are 
not insurmountable. With nearly forty states, each 
with a judicial system of its own, with no common 
head, we have on many subjects great conflict of opin- 
ion. There is in every state local peculiarities not 
based upon statute provisions, which are apt to es- 
cape the notice of lawyers and judges elsewhere. And 
yet there is a body of American common law which 
may justly be said to prevail throughout all the states, 
It will be a great satisfaction to lawyers and 
judges to see this embodied in one series of reports 
with an index so that the whole is mirrored before 
them. We feel so warm an interest in the successful 
execution of this enterprise that we hope the editor 
will take all the time necessary to do his work thor- 
oughly. Indeed we are persuaded that no one person 
without assistance can possibly do all that the exi- 
gency requires. When the cases for a given volume 
from a state are selected they should be submitted to 
the Chief Justice or one of the Supreme Judges or 
some leading lawyer of the particular state in order to 
know and have noted whether any of them have been 
modified by subsequent decisions or legislation. It 
will pay the enterprising publishers to incur the nec- 
essary expense to do the work well, and it cannot be 
done as it ought to be without local assistance. 

We do not wish these remarks to be construed as in- 
volving any reflection upon the work of the present 
editor. On the contrary we express our entire satis- 
faction with the present volume. The cases are ju- 
diciously selected and the annotations are brief, point- 
ed and pertinent. We have scarcely a criticism of any 
moment to make. In the older reports the name of 
the Chief Justice delivering the opinion or of the 
Judges constituting the bench is frequently not given. 
This omission should be supplied whenever practica- 
ble. A few of the head-notes are to our notion too 
brief and abstract. The individuality of each case 
should, so to speak, be photographed in the head- 
notes—the more especially as these will doubtless be 
finally embodied in and made to constitute the Gen- 
eral Index. The present volume shows what can be 
done. It contains the cases of general value found in 
30 of the earliest American Reports, extending from 
1764 to 1806. It has been refreshing to us to visit 
the springs and sources of.our jurisprudence. We 
have not opened for along time a book on the law 
which has given us more satisfaction than Mr. Prof- 
fatt’s first volume. We have been struck with the 
learning and ability of the early judges, with their 
compact and logical judgments and their terse and 
forcible style. Wecommend this enterprise to the fa- 
vor and patronage of the Profession. D. 


— 





THE following passage of words once took place be- 
tween Lord Justice James, when he was a vice-chan- 
cellor, and Mr. Karslake, Q. C. The Vice-Chancellor 
observed to Mr. Karslake, ‘You have told me that 
three times before. My custom is this: When a thing 
is told me once I make a mental note of it; when it is 
told me twice I begin to forget it; and when it is told 
me a third time my mind becomes a perfect blank on 
the subject.”” “‘ Your honor,” replied Mr. Karslake, 
Q. C., * Iam obliged to you for the information. I will 
now tell it to your honor for the fourth time, in order 
that it may come on the perfect blank, and be made a 
mental note of as for the first time.” 
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NOTES. 


WE present this week to our subscribers of last year 
the engraving of Mr. Justice Samuel F. Miller, of the 
Supreme Court of the United Siates, already long 
promised and unavoidably delayed by the engraver. 
It is intended that this should be bound as a frontis- 
piece to Volume 5, opposite the biographical sketch of 
that distinguished judge, issued with the last index. 





THE Association for the Reform and Codification of 
the Law of Nations has received information that 
Prince Bismarck has, mainly from a suggestion ema- 
nating from the association, resolved to invite the dif- 
ferent governments to join in a commission for the 
consideration of an international law on bills of ex- 
change. The governments of Austria, Sweden, Italy, 
Switzerland and England have been invited to, and 
will participate in the convention. The London secre- 
tary has notified the American secretary, Mr. A. P. 
Sprague, in a letter in which he says: ‘‘ A strong feel- 
ing exists that America also should join. Would you, 
therefore, at once take steps to ascertain the views of 
your government, and let me have the information as 
soon as possible, so that I may communicate with Ber- 
lin. You will, no doubt, agree with me that what is 
happening is highly satisfactory to us, and must be so 
to you.” This being communicated to our state de- 
partment, Mr. Evarts, on the 26 ult., replied, acknowl- 
edging the receipt of the information, and concluding: 
**In reply, Ihave to inform you that much interest is 
taken by the department in the subject upon which 
you write, and it is ready to receive and act upon an in- 
vitation if extended.” 





THE laws of etiquette are proverbially difficult and 
complicated, even when they do not contradict one an- 
other; but what is to be done when they do? A case 
of this kind, says the Jrish Law Times, which was re- 
cently in an Irish police court, illustrates excellently 
the difficulties which, in the complicated arrangements 
of modern society, demand solution at the hands of a 
police magistrate. A lady and her husband found 
themselves in a railway smoking-carriage, in which 
there was also a person who smoked. The lady’s hus- 
band thereupon insisted upon opening the window. 
But the “ right of the window ”’ rested with the smoker, 
as being seated at the corner facing the engine; and he 
exercised that right by promptly shutting the window. 
Then followed violent and threatening language, a 
summons, and a fine, the latter falling, to his great dis- 
gust, on the defender of his wife’s comfort. Now, the 
law was sufficiently clear, for the smoker, being in a 
smoking-carriage, had an obvious right to smoke, and 
the “right of the window,” though not written law, is 
a matter of prescription descending from ancient 
coaching days, But the question of etiquette is more 
complicated. Admitting that a lady has no business in 
a smoking-carriage, does her voluntary presence de- 
prive her of the prescriptive right of objecting to any 
practices of inferior male beings which may happen to 
annoy her? And,in the same way,does the “ right of the 
window ” hold to the contravening of feminine wishes? 
It is a difficult point to decide, but itis probable that if 
one should say that the lady was wrong in getting into 
the smoking-carrige, and that the smoker was wrong 
in refusing to make a concession to the lady’s wishes, 
he would be pretty nearly right. 





In the New York Superior Court last week, ina case 
in which the value of a lawyer’s services was in dis- 
pute, FreedmanJ., made the following pertinent re- 
marks: ‘Now, to determine tue real value of a law- 
yer’s services is always a difficult question. Lawyers 
constitute one of the learned professions, and as man 





is constituted, they are as necessary as the law itself, 
and their office is founded in mercy and benevolence, 
though the popular notion may be to the contrary. 
A lawyer is the servant of his fellow man for the at- 
tainment of justice; and as all men, in all places and at 
all times, stand in need of justice, and have need of the 
advice of those who are learned in the law, and who 
give life and motion to justice, the profession of the 
law stands second in importance to none other. This 
is especially so at the present time and under our form 
of government. Questions of legislation, of corporate 
rights and franchises, church difficulties, family diffi- 
culties and personal difficulties of every kind are 
brought before the lawyer in the ordinary discharge of 
his vocation. Indeed, the whole machinery of affairs, 
from the most important to the most trivial, must 
come under his observation, and be in a measure reg- 
ulated by his advice. To become proficient in the 
necessary knowledge relating to all these matters in- 
volves years of self-denial, close application and de- 
votion, and a study of almost a lifetime. A lawyer’s 
compensation is therefore not to be measured merely 
by the time he actually spends in the discharge of his 
duties. An advice given in a short interval, but found- 
ed upon years of previous acquaintance with the ques- 
tion involved, may, in an important case involving 
large interests, be worth quite a sum of money. On 
the other hand, if the services rendered are of a simple 
nature, and especially if they involve only perform- 
ances which are usually or frequently done by clerks, 
but asmall charge should be allowed for them.”? 





THE Solicitors Journal says that the case of Usil v. 
Hales, in which Lora Coleridge and Mr. Justice Lopes 
have laid itdown that a bona fide report of ex parte 
judicial proceedings is not actionable as libel, though 
likely to be cited as a leading case, and overruling, as 
Lord Coleridge said, what has been over and over again 
laid down by great judges, is really only a return to the 
old lines. In 1796, in Curry v. Walter, 1 Esp. 456, 1 B. & 
P.525, an action was brought in respect of “‘an account 
published in a newspaper called the Times,” of an ap- 
plication for a criminal information. It was ruled by 
Eyre, C. J., and afterwards by the Court of Common 
Pleas, that the action did not He. This raling, 
which was very shortly reported, though approved in 
R. v. Wright, 8 T. R. 298, soon became a mark for judi- 
cial attack. Lord Ellenborough, in R. vy. Fisher, 2 
Camp. 563, and Lord Tenterden, in Duncan v. Thwaites, 
5D. & R. at p. 479, distinctly disapproved of it. Lord 
Campbell, in Lewis v. Levy, E. B. & E. 587, with char- 
acteristic caution, expressly left the point open. Lord 
Chief Justice Cockburn, in Wason v. Walter, L. R. 4 Q. 
B. at p. 94, with equal characteristic boldness, pre- 
dicted that, if any action or indictment founded on an 
ex parte proceedings were to be brought, it would 
probably be held that the true criterion of the privil- 
ege was, not whether the report was or was not 
ex parte, but whether it was a fair and honest report 
of what had taken place, published simply with 
a view to the information of the public, and innocent 
of all intention to do injury to the reputation of the 
party affected. A fifth Chief Justice has now verified 
this prediction in a case in which, we may remark, no 
“crime ” was charged; and we suppose that, as far as 
authority goes, the point may be considered as settled. 
As for principle, there is, of course, an obvious differ- 
ence between reports of proceedings ex parte and pro- 
ceedings inter partes; but the difference in the indi- 
vidual injury is only one of degree, and proceedings 
ex parte seem to be within the rule of Wason v. Wal- 
ter, and other cases too numerous to mention, that 
“the advantage to the community from publicity is so 
great, that the occasional inconvenience to individuals 
arising from it must yield to the general good.” 











